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5 Implications for Non-core Rights

Bellace acknowledges that the choice of which rights to include and which to exclude
was ‘delicate, since calling some rights “core” might imply other conventions are less
important’.141 Indeed it could hardly be otherwise. Those rights which did not make it
into the premier league were inevitably relegated to second-class status. The attention
lavished on the Declaration by the ILO in terms of the additional reports undertaken,
the promotional activities engaged in, and the manpower and other resources devoted
to the tasks, has not been replicated in relation to the non-core standards, at least not
within a human rights framework. To the extent that the Declaration has succeeded
in one of its principal objectives, which is to make it easy for other actors ranging from
corporations, through international financial institutions, to international labour
rights monitors, to narrow their gaze and focus on the four core rights, it has by
implication taken the pressure off them in relation to the non-core rights, whatever
rhetorical assurances to the contrary might issue forth from the ILO or those other
actors.

Within the ILO itself, Juan Somavia, the current Director-General, took the
initiative to promote a concept of ‘Decent Work’, launched very soon after the
adoption of the Declaration. It seems to have been designed in part to adopt a
non-normative approach to some of the labour standards that have been left out of the
core group.142 The ‘Decent Work’ Program promotes three objectives, in addition to
the Declaration. The first — creation of ‘greater opportunities for women and men to
secure decent employment and income’ — is the equivalent of the right to
employment or the right to work, around which there are several important
conventions, especially Convention No. 122. The second objective is to enhance ‘the
coverage and effectiveness of social protection for all’, which translates into a concern
to promote the right to social security and the right to safe and healthy working
conditions. The final objective, ‘strengthening tripartism and social dialogue’, picks
up on the theme of workers’ participation in decision-making in addition to the rights
to freedom of association and collective bargaining dealt with in the Declaration. The
Program has been welcomed by a number of commentators,143 as well as by
governments, in part because of its broad sweep and in part because it is not confined
to those working in the formal sector but potentially covers all those who work in any
context or capacity.

But from a labour rights perspective the problem with the Program is that a range of
objectives which could have been promoted in terms of rights, and defined in terms of
specific standards, are instead being pursued in a relatively non-legal, non-normative
framework. The problem is well illustrated by the Director-General’s Report in 2001,
in which he addresses the issue under the heading of ‘universal goals’ and
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characterizes decent work as ‘a way of stating a development goal’.144 As if
anticipating the criticism that ‘rights’ (recognized in the Universal Declaration of
Human Rights and the International Covenant on Economic, Social and Cultural
Rights, quite apart from the relevant ILO conventions) have been downgraded to
‘goals’, the report observes that ‘fundamental principles and rights at work are the
essential foundation, the “floor” of decent work’. But the role of rights is not further
elaborated upon and the phrase used would seem to restrict the reference to the
standards contained in the 1998 Declaration. The analysis concludes, in an apparent
effort to cover every desirable characterization of the Program, that ‘decent work is
part of development — an aspiration and a precondition, a goal and a measure of
progress’.145 But the role of law is minimal in the vision represented by the Program,
even though Somavia refers to the importance of empowering ‘people to uphold their
rights’. It is perhaps not surprising that a senior ILO official has noted rather
defensively that the initiative ‘relies heavily on standards (even if this statement might
be a slight surprise for some of those working on the subject’.146

Although Novitz has concluded that the Decent Work Program ensures that
‘“social justice” in the form of “decent work” remains at the heart of ILO objectives’,147

it is not clear that the traditional ILO vision of social justice embodied in the
Declaration of Philadelphia can so easily be satisfied by a focus in which normative
standards are of relatively minor importance in practice. This is borne out by the other
major initiative which Somavia launched in 2001. The report of the World
Commission on the Social Dimensions of Globalization was presented in 2004.148 In
terms of labour standards, the Commission’s agenda consists of four elements. The
first is to mainstream standards by getting other international agencies such as the
World Bank to take them into account. The second is to increase technical assistance
offered to countries to promote the core labour rights. Third is to increase the
resources provided to the ILO itself and the fourth is to contemplate sanctions in the
event of persistent violations of labour rights as exemplified by the case of Myanmar.
From the perspective of the present analysis two dimensions of the report stand out.
One is that the issue of labour standards takes up only a very small part of a lengthy
report, thus giving credence to the suggestion that their place in the overall strategic
vision being promoted by the current leadership of the ILO is rather limited. The other
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is that very little attention is devoted to labour standards in general, while a great deal
of attention is given to the Declaration and to the concept of core labour standards.149

C The Relationship between ILO Convention Standards and the CLS

Rather than making any formal statement about the legal relationship between the
CLS and pertinent ILO conventions, the 1998 Declaration instead contents itself with
a statement of fact, into which legal significance might or might not be read. Thus it
notes that the principles and rights ‘have been expressed and developed in the form of
specific rights and obligations in conventions recognized as fundamental both inside
and outside the Organization’.150 Commentators probing the nature of the relation-
ship regularly assert that the CLS are ‘based upon’, ‘derived from’, or in some other
way integrally linked to the standards contained in the eight relevant ILO
conventions. An important European Commission policy document therefore states
that ‘[t]hese four core labour standards are currently covered by eight ILO
conventions’.151 Bellace observes that ‘[a] fuller understanding of the meaning of
these four rights comes from the eight core ILO conventions underlying them.’152 And
a policy statement by the AFL-CIO notes that ‘[t]he core labor standards are based on
international human rights law’ and that the relevant ILO conventions ‘give content
to these core standards’.153

What all of these formulations have in common is that they fudge the issue of the
precise relationship between the core standards, which are stated in the baldest
possible terms and the detailed convention texts. None of these formulations provides
a helpful answer to that question, let alone to the issue of the relevance of the
jurisprudence of the ILO in relation to these standards. In his 1997 Conference Report,
the ILO Director-General sought to shed some light on the relationship when he
proposed that a declaration ‘might help to define the universally acknowledged
content of the fundamental rights’ proclaimed.154 But the text of the Declaration as
adopted did precious little to eliminate such obfuscatory tendencies. It begins with the
statement I have quoted in the preceding paragraph, but does not go on to draw any
conclusions from that fact. In the following two paragraphs an extraordinarily
opaque formula is repeated in purporting to identify the object of the Declaration,
which is ‘the principles concerning the fundamental rights which are the subject of
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those conventions’.155 It is hardly surprising that a senior ILO official has observed
that the legal relationship between the Declaration and other soft instruments, such
as the 1976 Tripartite Declaration of Principles concerning Multinational Enterprises
and Social Policy on the one hand and ILO conventions and recommendations on the
other, ‘is sometimes difficult to fathom’. He added that the promotion of the soft
instruments ‘sometimes involves a reluctance to cite the Conventions that underlie
them, out of a worry by some officials or constituents that a reference to Conventions
will complicate the promotion of principles . . .’.156

In seeking to determine what these broad generalities used to describe the
relationship actually mean, there are two possibilities, at opposite ends of the
spectrum of possibilities, which can presumably be ruled out.157 The first is that there
is no significant link whatsoever between the CLS and the conventions. The language
used in the Declaration is sufficient to make clear that there is at least some linkage
contemplated. The proposition at the opposite extreme is that the core standards are
synonymous in every respect with the content of the relevant conventions. That
would mean that every provision of the convention could be read into the core
standard and every government will be required to comply with it. But if this had been
the intention, none of the governments which have for so long failed to ratify the
conventions in question would have supported the adoption of the Declaration. This is
certainly the case in relation to the United States, one of the major proponents of the
Declaration, but it was hardly alone on this point.

But while it may be easy to rule out these two extreme positions it is difficult to know
where on the remaining part of the spectrum — between minimal and extensive
coherence — the relationship should be placed. And what would it mean, for example,
to say that the conventions constitute ‘reference points’ or ‘benchmarks’ against
which to determine the content of the core standards? Each of the standards in
question is complex. The content of the right to freedom of association has been the
subject of innumerable jurisprudential clarifications by the relevant ILO supervisory
bodies and the resulting body of law is complicated and nuanced. What part of this
case law must be taken into account by those purporting to apply or uphold the core
standard on freedom of association? The same applies to the prohibition against child
labour, the precise details of which, as reflected in Conventions No. 138 and 182, are
also complex and technical.

Since there are no easy answers to these questions and since the relevant
authorities have fairly assiduously avoided clarification, the answer can only be
derived by examining the practice of the various groups who claim to be applying the
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Declaration. In the case of the ILO an answer is gradually emerging out of the various
reports and assessments that have been undertaken on the basis of the Declaration,
and they seem to confirm the resulting confusion.158 In the case of voluntary codes,
many of which make reference either to CLS in general, or to the ILO in particular, it is
much more difficult to get an accurate picture of the extent to which authentic
account is taken of the detailed content of ILO conventions, let alone of the
jurisprudence generated by ILO supervisory bodies. Nevertheless, the evidence
considered below in relation to the content of the private codes159 gives little reason for
optimism in terms of fidelity to the ILO’s detailed standards.

The most promising linkage between the Declaration and the relevant conventions
is to be found in the Regulation adopted by the European Union in 2001, which
describes the arrangements to be followed in implementing the EU’s Generalized
System of Preferences (GSP) for a three-year period until the end of 2004. The
Regulation envisages the possibility of providing ‘special incentive arrangements’ to
countries which demonstrate their commitment to the protection of labour rights by
inter alia legislatively incorporating the substance of the standards laid down in what
are described as the ‘fundamental’ ILO conventions.160 Under this formulation the key
reference points are the conventions rather than the 1998 Declaration. In much of its
work since 2001, however, the EU has focused more on the latter.161

Despite the difficulty of determining the precise content of each of the core
standards, commentators have put forward strong claims as to both the impact and
the resulting normative status of the Declaration. Thus Bellace predicted that the
characterization of the CLS as ‘rights’ would resolve once and for all the status of the
relevant standards. The Declaration was said to be ‘of critical strategic importance’ in
part because:

. . . it removed the issue from the arena of national partisan politics. On any given labor
standard, one political party might support it and another oppose it. If, however, a right has
been declared to be a fundamental human right by the United Nations, and if the ILO has
identified it as a human right that must be observed in the workplace, it becomes extremely
difficult for any government or political party to oppose acknowledging this right.162

This is surprising optimism in view of the fact that all of the rights in question were
long ago declared by both the United Nations and the ILO to have been human rights.
That designation made no difference whatsoever to the bipartisan opposition within
the United States to the ratification of the relevant ILO conventions. Moreover, the
debate among economists and others over whether these rights should triumph over
economic realities has continued unabated and the Declaration’s concession that
some of them are better thought of as mere ‘principles’ does not help matters. But
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Bellace’s comment seems more likely to be suggesting that because ratification of the
conventions is no longer really necessary as a result of the Declaration, there is no
need for any further political debate within the United States. Instead, ratification of
the six out of eight core conventions can now be taken off the political agenda in that
country and core standards proponents can simply assume that the old arguments
have been miraculously transcended.

Another suggestion that has been made is that the CLS have actually assumed the
status of ‘fundamental international norms’, a body of norms which are seen to be
constitutive of the international community, and among which also figure the
principles contained in the UN Charter. According to this analysis:

. . . human rights treaties that are ratified by the majority of states also belong to this category of
fundamental norms, and so does the core body of social rights enumerated by the [ILO’s 1998
Declaration].163

The authors do not spell out the ways in which this normative transformation of a
document of an avowedly promotional nature has been achieved. It is not to be
assumed that they are relying on the criteria traditionally applied in order to establish
the formation of customary norms, since they content themselves with a mere
majority of states in relation to treaty norms, a proportion which would fall well short
of commonly stated requirements. If the customary law route is the one to be taken
then it would be necessary to argue that each of the standards contained in the 1998
Declaration has satisfied all of the requirements for the emergence of norms of
customary international law.164 While such an argument could clearly be made, it
would certainly be contested by traditionalists whose list of customary norms remains
remarkably limited.

But the author’s argument seems to be that the standards in the Declaration have
gone beyond this so as to be on a par with the UN Charter as part of a category of
fundamental norms. Such a claim is difficult to accept given the great hesitance on the
part of many governments in adopting the Declaration, the fuzziness of the normative
statements that can be derived from it, and the continuing insistence that such
fundamental norms, which are said to be constitutive of the international com-
munity, should be protected almost entirely on the basis of promotional measures
undertaken by states.

Given the centrality of this question, it is at the very least surprising that a greater
effort has not been made to clarify the answers, especially on the part of those who
would assume that there are major negative consequences that will flow from a
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minimalist linkage between the two sets of standards. If there really are problems of
coherence between the content accorded to the ‘principles’ and that established in
relation to the conventions, then it will be far more difficult to defend the former. If the
content is in fact entirely open-ended, if governments and private corporations can
determine for themselves what it means to respect the principle of non-discrimination,
or the principle prohibiting forced labour, and are free to disregard the established
conventional jurisprudence then the magnitude of the revolution that has been
wrought by the Declaration should become rapidly apparent.

These concerns seem to have been confirmed by statements made by some of the
key players in the drafting of the Declaration, who have done nothing to assuage the
concerns that the principles are statements whose normative content has been
liberated or unhinged from the anchor of the ILO’s painstakingly constructed
jurisprudence in relation to these rights. During the drafting of the Declaration the
Canadian Government (whose Ambassador chaired the drafting Committee) empha-
sized that the Declaration ‘should be based on the principles of the Constitution,
reflected in the Conventions, but not on specific provisions of Conventions’.165 The
ILO’s Legal Adviser reiterated the same point.166

The point was made with particular political relevance several years later by the
representative of the US Council for International Business, and the US Employers’
delegate who was Vice-Chairman of the Declaration’s Drafting Committee, Edward
Potter. He sought to downplay the ‘risk of some concluding that the core conventions
and the Declaration are the same thing’. In fact, ‘[t]hey are not as much [alike] as
many would like to believe’. In his view:

One thing that was unambiguously clear to every person who negotiated the ILO Declaration
. . . [is that its] obligations are not the detailed legal requirements of the eight fundamental ILO
conventions but rather the failure to achieve the policies underlying them. Thus, the fact that a
country does not ratify a core ILO convention because of legal differences does not mean that
the country is not meeting its commitment under the Declaration to seek to realize and achieve
the principles and rights that are the subject of the ILO fundamental conventions.167

On its face, this is but another vague, if rather poorly expressed, reassurance that there
is no reason for those in favour of, or opposed to, the conventional standards to worry
about the Declaration. But on closer scrutiny, the intent is clear. The ‘detailed legal
requirements’ of the conventions are not invoked by the Declaration. States do not
need to be in compliance with the specific provisions of the conventions in order to
satisfy the requirements of the Declaration. Rather, the achievement of the latter is to
switch the focus away from the carefully crafted content of the various conventions
and on to the ‘policies underlying them’. But since those policies have not been
formulated in any authoritative statement, it is for well-intentioned governments,
such as that of the United States, to discern for themselves what those ‘underlying
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policies’ are. The discipline, or the acquis, of the conventions has been escaped, and
individual governments and employers are now empowered to determine for
themselves what the ILO really meant in adopting the standards in question. It is not
surprising then that Potter concludes his paper on the Declaration on a triumphant
note by proclaiming that:

Over the last 20 years, the US business community has been at the forefront of being a positive,
proactive participant in the promotion of ILO human rights in the United States and in other
countries through its leadership in the negotiation of the Declaration. . . .168

4 The Flow-on, or Broader Agenda-shaping, Effects of the
Declaration
Although I have argued that the Declaration represents a watershed in the
transformation of the international labour regime, it would be unconvincing to
suggest that it came as a bolt out of the blue or that it is not integrally linked to a long
series of developments that preceded and have followed it at both the national and
international levels. The purpose of the analysis that follows is to situate the values
reflected in the Declaration within the broader context of trends elsewhere in the
international labour regime. In some respects those trends certainly long predated the
Declaration and laid the groundwork for its adoption. In others, the Declaration has
made a significant impact in accelerating those trends, in facilitating a revision or
updating of earlier approaches, and in legitimizing a focus on a narrower range of
rights than was previously acceptable.

For this purpose we examine practice at four levels: (a) unilateral approaches such
as that under the Generalized System of Preferences legislation of the United States; (b)
bilateral approaches as reflected in the increasing number of free trade agreements
negotiated between countries and especially in this context between the United States
and individual partners, such as Jordan, Chile, Singapore and Australia; (c) regional
or sub-regional agreements, such as the North American Free Trade Agreement
(NAFTA) and the proposed US–Central America Free trade Agreement (CAFTA); and
(d) multilateral initiatives which focus on voluntary codes of conduct. Each of these
areas is potentially vast and the analysis that follows can only provide a brief snapshot
of complex developments with a particular focus on the ways in which their approach
to labour rights is consistent with, or has been directly influenced by, the 1998
Declaration.

While Canada169 and the European Union170 have both adopted strategies for the
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inclusion of labour rights in trade-related arrangements, the United States has led the
way internationally, and its practice — in relation to unilateral, bilateral and regional
agreements — remains by far the most important. Thus, although a comprehensive
picture would necessitate a careful analysis of the experience of those other states and
groupings, such an undertaking is far beyond the scope of a single article. Thus the
following analysis focuses only on US approaches.

The importance of US practice in this respect has been emphasized by a recent
analysis which argues that the promotion of respect for labour standards around the
world is best undertaken by making use of a coalition consisting of the ILO, the United
States Trade Representative (USTR), and NGOs. The ILO is said to provide the brains,
although primarily through its technical assistance programmes, while trade unions
and human rights NGOs provide the ‘eyes and ears’ which then enable the USTR to
supply the ‘teeth’ which would otherwise be missing.171 The authors claim that in
each of six country case studies that they examine ‘ILO conventions provided the
terms of reference for discussions among the USTR, NGOs, trade unions and
governments’. This assertion appears to be based mainly on the regular use of the
phrase ‘internationally recognized workers’ rights’ in US legislation, but it is sufficient
to lead the authors to conclude that the ‘“teeth” of US trade policy could not bite if the
ILO did not provide the standards and the credible monitoring of their observance’.172

In reality, the US does not rely on ILO standards properly so termed. It very
occasionally makes reference to specific conventions, most notably No. 182 on Child
Labour which it has ratified. But for the most part the actual standards are neither
invoked nor relied upon. Their aura is invoked, as is the ILO in general, and ILO
experts might be called upon as part of the process, but the ILO’s detailed standards are
utterly marginal in these exercises in the overseas enforcement of US legislation.173

The emphasis placed on labour unions in the above-mentioned analysis also needs
to be scrutinized. The main union actor referred to in the article is the AFL-CIO. But
while US labour unions are often seen as the great proponents of multilateralism in
this area, the bottom line of their position focuses essentially on the imposition of
sanctions by the United States, either unilaterally or pursuant to bilateral agreements.
The AFL-CIO insists that all trade agreements ‘must include enforceable protections
for the ILO core labor standards’, but does not foresee enforcement through the ILO
since its ‘efforts to remedy even the most blatant violations of workers’ rights [have
been] isolated and ineffective’.174 While its nominally preferred solution is the
incorporation of ‘enforceable provisions’ for CLS into the rules of the WTO, it is clear
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that this has no support from the Bush Administration and virtually no prospect of
being acceptable to WTO Members. As a result, unilateral action is the default option.

Nonetheless, the fact that such importance is attached by commentators to the
interaction between the ILO system and the US approach to the ‘enforcement’ of
labour standards through its own bilateral and other arrangements serves to
underscore the importance of examining the role played by the Declaration in this
regard.

A Unilateral Approaches to the Promotion of CLS

The significance of unilateral measures taken by the United States is highlighted by a
recent review of labour rights achievements in the context of the US Generalized
System of Preferences, which concluded that it willingness to act unilaterally, ‘most
pointedly in the GSP context, has driven a process of bilateral, regional, and
multilateral action to promote workers’ rights in trade that goes far beyond the GSP
program’.175 Seen in this light it is indeed possible to argue that the 1984 GSP Renewal
Act, which first promulgated the notion of a core of ‘internationally recognized
workers’ rights’, contained the seeds of the system of CLS and the consequent
transformation of the international labour rights regime. This unilateral approach
was, and still is, characterized by an idiosyncratic selection of standards almost
entirely detached from any international treaty moorings, a purely national system of
evaluation of other countries’ records, and the unfettered authority of the US
Government to impose sanctions if it so decides, driven to a very significant extent by
its own political and economic self-interest.176

The 1984 legislation was refined and extended by a series of amendments and the
adoption of more narrowly focused complementary schemes,177 designed to link
respect for labour rights to eligibility for investment, trade and development
assistance.178 They include statutory provisions banning the importation of goods
made with convict, forced, or indentured labour, including child labour,179 an
Executive Order banning government agencies from purchasing such products,180

and provisions seeking to ensure that those benefiting from the assistance provided by
the US Overseas Private Investment Corporation, or the international financial
institutions (including the World Bank and the International Monetary Fund) respect
‘internationally recognized worker rights’.181 In addition, the Generalized System of
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Preferences and related programmes make the enjoyment of tariff benefits dependent
on compliance with ‘internationally recognized worker rights’.182 Although the GSP
Program affects only ‘a small portion of total US trade’, the labour rights practices of
some 42 different countries have been scrutinized under the legislation.183

But the details of the provisions and the way in which they have been applied are
not the focus of the present analysis. Rather, what is significant is the way in which
workers’ rights are defined. The reference to international recognition might suggest a
broad range of rights but in fact this is not the case. While some of the relevant
legislative and other provisions contain no definition, most now do spell out that the
list of relevant rights consists of the right of association, the right to organize and
bargain collectively, the prohibition of child and forced labour and, most significantly,
any failure to provide standards for minimum wages, hours and safety.184 But the
components of this latter category, which embraces maximum hours, basic
assurances of safety and health in the workplace, and the payment of minimum
subsistence wages, find no reflection in the CLS concept now being propagated.

The GSP definition of workers’ rights was strongly criticized by the present writer
within a few years of its adoption for being aggressively unilateralist as a result of
applying US rather than international standards, despite invoking the mantle of
internationalism.185 But this flaw has not prevented the approach from being
propagated extensively within the framework of the bilateral and regional free trade
agreements currently being adopted by the United States.

The other unilateral method of achieving transnational enforcement of labour
standards is through the use of the Alien Tort Claims Act. A great deal has recently
been written about this approach and it is of limited relevance in the present
context.186 Nevertheless, commentators are increasingly arguing that it can reason-
ably be extended to embrace all of the CLS, since the violation of each of the four
standards is claimed to breach the law of nations and thus to provide the basis for a
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claim in US courts against US-based corporations and others with a link to the United
States.187

B CLS in Bilateral and Regional Free Trade Agreements188

It is analytically useful for present purposes to identify three phases in the evolution
over the past decade of free trade agreements which are linked to labour standards
initiatives. They are: the initial attempt reflected in the 1993 NAFTA; the approach
reflected in the US–Jordan agreement of 2001, and subsequently treated as the
benchmark for other bilateral arrangements; and the proposals for the next
generation of regional agreements, in particular the CAFTA and the Free Trade Area
of the Americas (FTAA).

1 The NAFTA Experience

The NAFTA was negotiated between the United States, Canada and Mexico before the
ILO embarked upon its CLS phase. When free trade became an important issue in the
Clinton–Bush 1992 election campaign in the US, Clinton promised to negotiate side
agreements on labour and the environment.189 The resulting labour side agreement,
which was an important element in winning support for the NAFTA in Congress in
1993, is known as the North American Agreement on Labor Cooperation
(NAALC).190 Both NAFTA and NAALC entered into force in January 1994. The
NAALC goes well beyond the CLS, and recognizes a range of rights which were
subsequently to be excluded from the 1998 Declaration.

Under the side agreement each state must ensure that its laws provide for ‘high
labor standards’,191 undertake to promote compliance with that law and to effectively
enforce it,192 and to ensure access to ‘fair, equitable, and transparent’ enforcement
mechanisms for interested parties.193 The three states must enforce their own laws in
relation to 11 different areas of labour law. These are referred to as ‘guiding principles’
and, far from there being any pretence that they reflect international standards, the
Agreement explains that they reflect ‘broad areas of concern where the Parties have
developed, each in its own way, laws, regulations, procedures and practices that
protect the rights and interests of their respective workforces’.194 The reinforcement of
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domestic sovereignty in the labour law area was thus the leitmotif, rather than the
introduction of any international benchmark.

The possibility of NAALC-based implementation measures depends on which of
three tiers the right in question falls into. At the lowest level (tier 3) — which embraces
(1) freedom of association and the right to organize, (2) the right to bargain
collectively, and (3) the right to strike — no independent review procedures are
available. At the second level — covering (4) prohibition of forced labour, (5)
compensation in cases of occupational injuries and illnesses, (6) protection of migrant
labour, (7) elimination of employment discrimination, and (8) equal pay for men and
women — complaints which allege a ‘pattern of practice’ of non-compliance could
result in the appointment of an ‘Evaluation Committee of Experts’ who can issue
non-binding recommendations to resolve the problem. In the first tier — covering (9)
labour protections for children and young persons, (10) minimum employment
standards, including minimum wage, and (11) prevention of occupational injuries
and illnesses — a ‘persistent pattern’ of violations which are not resolved by an expert
committee can lead to the appointment of an arbitral panel and the imposition of
sanctions. General failures to promote and enforce high labour standards and to
provide complainants with access to fair domestic labour tribunals cannot, however,
be considered on their own by either the expert or arbitral panels.

Although the NAALC has been welcomed by most observers as an important step
towards the recognition of labour rights in the context of free trade agreements, the
basic institutional design has been challenged from the outset. Human rights and
labour rights groups have been especially critical of the failure to provide significant
sanctions (a failure which is all the more obvious in light of NAFTA’s strong Chapter
11 provisions for the protection of investments), the reliance upon governmental
institutions to take the initiative, the failure to spell out the measures that need to be
taken once clear problems were identified, the absence of any reference to
international standards which might have necessitated changes in domestic laws
which infringed such standards, and leaving the design of the complaints mechanisms
which were established (the National Administrative Offices (NAO)) entirely to the
individual states. But although these NAO’s could initiate investigations and
investigations on their own initiative none of the three has ever taken such a step.195

An in-depth review undertaken in April 2001 by Human Rights Watch concluded
that ‘[i]nstead of exploiting [its] potential, the NAFTA countries have ensured the
accord’s ineffectiveness in protecting workers’ rights.’196 In addition to the ineffec-
tiveness of most of the provisions, the report went on to identify five serious problems
which have undermined the complaints procedures:

important issues that have come to light through cases have gone unaddressed by the
governments; petitioners’ concerns have been ignored; some case reports have been devoid of
findings of fact; interpretation of the NAALC’s obligations has been minimal; and agreements
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between governments to address concerns arising in NAALC cases have, by design, provided
little or no possibility of resolving the problems identified by petitioners.197

A 2002 report by the Congressional Research Service concluded that the NAALC
had ‘mitigated the effects of trade expansion from NAFTA very little so far, because
most compliance is voluntary’.198 By the end of 2003, Human Rights Watch reported
that, of 25 complaints which had been filed, not one had ‘resulted in fines or sanctions.
At most, the complaints have led to high-level consultations between governments, as
well as local-level public meetings aimed at raising awareness about violations and
discussing possible solutions.’199 And a 2004 report which focused primarily on
health and safety cases was equally damning. While acknowledging that the accord
had had some ‘sunshine effects’ in the early years in terms of encouraging the airing of
problems, it had nevertheless ‘failed to protect workers’ rights to safe jobs and is in
danger of fading into oblivion’.200 The problems were attributed to limitations
inherent in the terms of the original agreement, a lack of political will to address the
problems that have come to light and a refusal to include workers and their advocates
in discussions to improve workplace conditions. These problems are said to have led
prospective complainants to abandon the process: ‘They are disillusioned and
frustrated by the weak outcomes of ministerial consultations and the governments’
refusal to further pursue even the best-documented cases’.201

In addition to these recent studies, there have been a great number of other analyses
of the NAALC and very few of them have reached conclusions which could be
considered to be especially encouraging.202 Andrias concluded that ‘the NAALC is
flawed as an instrument for protecting the rights of women workers’ and, as a result,
has been ‘virtually ignored’ by American women’s rights groups.203 But perhaps most
damning is the assessment of Marley Weiss who was Chairperson of the National
Advisory Committee to the US National Administrative Office for the NAFTA Labor
Side Agreement from 1994–2001 who has criticized the Agreement on various
scores. In terms of procedures followed she notes that it ‘fails to meet its own
articulated standards regarding domestic labor law: of transparency, access for
private actors to appropriate tribunals to redress violations, due process, and effective
enforcement’. She concludes in relation to the standards that while they appear
‘simple and clear’, they are in fact ‘extremely difficult to interpret and apply’. And she
considers the dispute settlement procedures as being in breach of ‘rudimentary
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criteria for transparency and due process’. Her overall conclusion is that ‘[b]oth in
terms of procedures and in terms of remedies, the NAALC seems designed to thwart
effective enforcement’.204

This is echoed in another evaluation by a group of German labour lawyers who
concluded, on the basis of an empirical study of the NAALC, that it ‘has built-in
mechanisms that systematically disappoint actors’ expectations.205 But this study is
perhaps the most interesting of all because of the explanation it offers for the
Agreement’s various acknowledged failures. In essence, the problem identified by
these authors is that the procedures that have been adopted are legal in form, but both
the spirit motivating them and the way in which they have been applied is informed by
an entirely different rationale or mentality. They are legal in so far as they were
inspired by US labour law, rely upon individual cases in order to resolve issues,
establish quasi-judicial procedures and even hold out the promise of some legal-style
penalties being imposed. But in reality, the agreement is quintessentially not a legal
but a political instrument. It involves ‘a tense process of intergovernmental, normally
bilateral, political bargaining, the success of which depends to a large extent on the
willingness to cooperate of those involved’.206 But since the latter are to a large extent
governmental agencies which are keen to avoid conflict and are distrustful of one
another’s intentions (the US worrying about Mexico’s ability to exploit low standards,
and Mexico worried about the imposition of inappropriate and unwarranted
standards when they suit US interests), the legal orientation of the NAALC is
counter-productive: it ‘introduces a “zero-sum” logic into the largely bilateral process
of conflict resolution’.207 Weiss seems to endorse these conclusions when she argues
that the reason that none of the complaints have made much impact is that the
process is controlled ‘by diplomats and political appointees, who are extremely
reluctant to take cases to an Evaluation Committee of Experts.

The study points to a very different approach, one which resembles more closely the
‘carrots not sticks’ theme reflected in current European Union policies on labour
standards. This would see the emphasis on respect for labour standards being situated
within a broader social and structural policy agenda, and greater mutuality designed
to reduce the zero-sum dimension.208

2 Drawing Lessons from NAFTA

The challenge for the purposes of the present analysis is to identify lessons to be drawn
from this experience. There are several, and it must be conceded that they are not
necessarily all compatible with one another. First, the agreement on 11 key labour
standards in this context raises serious questions about the justifications invoked for
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including only four standards among the core group in the 1998 Declaration. This
discrepancy is all the more striking given the criticism of the NAALC itself as being
unduly restrictive of labour rights already recognized in other international
agreements such as the Convention on the Elimination of All Forms of Discrimination
against Women.209 Second, the extent to which safety and health issues have been
raised in the NAALC context underscores the inappropriateness of excluding them
from the CLS list. Third, reliance upon national law and a failure to spell out any
relationship to international standards are a recipe for inaction. The NAALC’s failure
to spell out what is meant by the ‘principles’ it recognizes, or to require any changes in
national laws to meet specific international standards is one of the reasons cited by
most commentators for its inefficacy.210

Fourth, arrangements which are applied as though their essential purpose is to
facilitate dialogue are highly unlikely to be very effective in the absence of a range of
additional measures designed to ensure broad-based participation, and to make it
worth the while for individuals and non-state actors to invest an effort in the process.
Fifth, in so far as an authentic dispute mechanism is to be provided for, there is much
to be said for setting up a permanent impartial tribunal which is able to rise above the
self-interest of the parties in facilitating trade. Sixth, if consequences are going to
attach to violations of the standards set and dialogue proves inadequate to resolve the
difference, any system of sanctions needs to be embedded within a broader and more
constructive set of arrangements which also includes incentives.

Seventh, the inclusion of labour provisions in an entirely separate arrangement
from the principal trade agreement is unlikely, in the absence of an effective and
independent monitoring scheme, to lead to the imposition of any sanctions or other
measures which would underscore the seriousness of the commitment to labour
rights.211 And eighth, the involvement of non-state actors needs to be made authentic
and meaningful if such procedures are to work.212 Reliance upon inter-state
complaints, or any variation thereon, is a method of enforcement which has proved
notoriously unsatisfactory in the human rights field, with important mechanisms
under the International Covenant on Civil and Political Rights remaining totally
dormant, and comparable procedures under the regional human rights conventions
having yielded remarkably few complaints.

3 US–Jordan and Beyond

The second phase of trade and labour linkages is epitomized by the agreement
concluded in 2001 between the US and Jordan, a recipe which has since been more or
less followed in a range of other bilateral agreements or draft agreements. While
drawing heavily upon the NAALC experience, a concerted effort was made to remedy
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some of the more heavily criticized aspects thereof. In particular, the labour provisions
were included in the body of the agreement rather than in a separate side agreement.
Of particular importance in the context of the present analysis is the fact that domestic
standards are supplemented by international ones, in that both parties must ‘strive to
ensure’ the recognition and protection by domestic law of internationally recognized
labour rights. In response to strong criticism by the AFL-CIO and other groups, the
labour provisions were also made subject to the same dispute resolution procedures as
apply in relation to the trade and environment provisions in the agreement. The
impact of the latter was, however, significantly muted by an exchange of letters
between the two governments, in which they undertook to resolve any differences
without resorting to sanctions. And, finally there is a no-tradeoffs clause which
acknowledges that it is ‘inappropriate to encourage trade by relaxing domestic labor
laws’.

But the Jordan agreement is also regressive in various ways by comparison with the
NAALC. Thus the reference to international standards comes at the expense of
reducing the 11 categories of the latter to five. The result is to omit any reference to the
elimination of employment discrimination (one of the four CLS), to equal pay for men
and women, and to the rights of migrant workers. The Jordan agreement’s standard of
requiring the two governments to ‘strive’ to meet international labour standards has
also been roundly criticized as reflecting a vague and indeterminate standard.
Moreover, as has been argued throughout the present article, as long as these
international standards remain undefined and not tied to any specific international
conventions, the reference seems unlikely to give rise to significant practical
ramifications. In addition, in contrast to the NAALC, the Jordan agreement contains
no reference to procedural or due process requirements, and there are no separate
institutional arrangements beyond the activities that might be jointly undertaken by
the two governments. Given the structure of the agreement, and the fact that there are
no procedures for the submission of public complaints, Weiss notes that ‘no labor
rights claims are going to reach the arbitral panel stage, let alone be the subject of
sanctions’.213 She concludes that ‘despite the ballyhoo . . . [the agreement takes] three
steps forward, two steps back, and a few steps sideways, when compared to the
NAALC’.214 Freeman and Elliott consider the labour language in the agreement to be
‘so weak as to exert little upward pressure on labor standards’.215 Nevertheless, this
recipe has more or less become the model for other agreements entered into by the
United States, or currently under negotiation.

The principal change since Jordan, however, is the explicit inclusion of a reference
to the ILO’s 1998 Declaration. Thus, under Article 17.1 of the Singapore–US Trade
Agreement, the ‘Parties reaffirm their obligations as members of the International
Labor Organization (ILO) and their commitments under the’ 1998 Declaration and its
Follow-up. Somewhat confusingly, the article continues by requiring each Party to
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‘strive to ensure that such labor principles and the internationally recognized labor
rights set forth in Article 17.7 are recognized and protected by domestic law’.216 The
latter provision then reflects the standard US GSP list of rights, thus omitting
discrimination, but adding ‘acceptable conditions of work with respect to minimum
wages, hours of work, and occupational safety and health’. The only specific
convention to which reference is made is Convention No. 182 on the Worst Forms of
Child Labour (Article 17.5). The Agreement also sets up a US–Singapore Labour
Cooperation Mechanism, many of whose activities seem to focus on advancement of
‘understanding of, respect for, and effective implementation of the principles reflected
in the’ 1998 Declaration.217

But despite the almost profligate number of references to the 1998 Declaration the
nub of the matter is dealt with in the second paragraph of Article 17.1, which states:

Recognizing the right of each Party to establish its own labor standards, and to adopt or modify
accordingly its labor laws and regulations, each Party shall strive to ensure that its laws
provide for labor standards consistent with the internationally recognized labor rights set forth
in Article 17.7 and shall strive to improve those standards in that light.

Sovereignty rules! The terms of the proposed US–Central American Free Trade
Agreement (CAFTA), negotiated between the United States, Costa Rica, El Salvador,
Guatemala, Honduras, and Nicaragua and notified to Congress in February 2004,218

contains the same reference to the 1998 Declaration and also makes it the major focus
of a Labor Cooperation and Capacity Building Mechanism.219

The US–Australia Free Trade Agreement, concluded in 2004, but not yet ratified by
the US Congress contains virtually identical language except that the Australians
inserted a reference to the ‘principles’ of the 1998 Declaration, and added that they
would strive to improve standards ‘consistent with high quality and high productivity
workplaces’,220 the latter presumably being intended to introduce an element of
moderating support for labour standards if productivity might be threatened as a
result.

The Australian Agreement is worth examining in some detail because it provides an
excellent illustration of the extent to which repeated affirmations of the importance of
the 1998 ILO Declaration can apparently coexist with a failure to comply with ILO
convention standards. The most detailed critique of the Agreement to date has come
from the Labor Advisory Committee for Trade Negotiations and Trade Policy, which is
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one of the specialist committees mandated to give their views to the USTR in order to
facilitate a balanced assessment of the agreement.221

In its report222 the Committee argued that the agreement falls short of the Jordan
standard because only one labour-related obligation — that each government must
enforce its own labour laws — is enforceable through the dispute settlement
arrangements. And even this provision contains a strong qualification, which is
expressed in the negative, to the effect that ‘[a] Party shall not fail to effectively enforce
its labour laws . . . in a manner affecting trade between the Parties’.223 This leaves open
the door to argue that a particular labour law practice does indeed violate domestic
laws, but it has no effect on international trade, and thus must be considered outside
the realm of the agreement. In addition, all other labour rights commitments, such as
those relating to the Declaration but which are not part of federal labour law, are
exempted from the dispute arrangements. In the view of the Committee, they are ‘thus
completely unenforceable’.224 The Committee is also highly critical of the fact that
trade sanctions have been replaced in the post-Jordan agreements by straightforward
capped fines of very limited magnitude which will ‘have little if any deterrence
effect’.225

The report goes on to note that restricting the obligations to compliance with
domestic law is particularly problematic in relation to Australia’s freedom of
association and collective bargaining laws which have ‘been criticized repeatedly by
the ILO, the US State Department, and the International Confederation of Free Trade
Unions (ICFTU)’.226 The report also notes that both child labour and forced labour are
matters dealt with at the state, not the federal, level in Australia. There are no federal
laws dealing with those issues. But the Free Trade Agreement only requires Australia
to enforce its federal laws, not its state laws, thus ‘making the agreement’s provisions
on these topics completely hollow’. Moreover, Australia has not ratified either of the
two ILO core conventions on child labour (No. 138 and No. 182), which correspond to
the relevant principle in the Declaration, despite the relative speed with which it
generally enters into international treaty obligations which are of interest to it.

C Multilateral Initiatives and Voluntary Codes

Considerable attention is now being paid to several multilateral initiatives, such as the
1976 OECD Guidelines for Multinational Enterprises and the ILO’s 1977 Tripartite
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Declaration on Principles concerning Multinational Enterprises and Social Policy,
both of which were revised in 2000, and the UN’s Global Compact of 1999. In
addition, there is now a vast number of voluntary codes of conduct adopted by
corporations or trade groups.227 Many of these include references to labour standards
and both the ILO and the OECD instruments now refer explicitly to the 1998 ILO
Declaration. Much has been written on these initiatives and there are only two aspects
which merit specific attention in the present context.

The first is that the model used is very similar to that subsequently followed by the
1998 Declaration: non-binding instruments, general and determinedly soft stan-
dards, promotional means of enforcement, and ambivalence at best on the part of
outside evaluators. Oxfam International, for example, has called upon the OECD to
provide for ‘more effective investigatory, monitoring, and reporting mechanisms
through which companies can be held accountable’.228 Virginia Leary has said of the
ILO Principles that the ‘timidity of the ILO twenty-two years ago when the Declaration
was adopted was perhaps understandable, but is less so today. . . . At a minimum, the
ILO might reconsider the manner in which the [periodic report on implementation] is
written to make it more readable, more understandable and more focused on
issues.’229 According to Hepple, the ILO Principles have been disappointing and
ineffective, while the OECD Guidelines ‘have proved to be rich in principle, but weak in
enforcement.230 But, whatever their shortcomings, Leary has suggested that the
problem does not lie in the non-binding nature of the relevant instruments, arguing
that while ‘form and function are important in the development of international labor
standards, . . . the function and not the form remains primary.’231 While she may well
be correct that function is what counts, the functions performed by the ILO, OECD and
UN promotional instruments have been the subject of a great deal of criticism and
relatively little praise outside of institutional or corporate commentaries.232

The second aspect is that relatively few of the codes of conduct adopted by
corporations contain references to core labour standards, and some ‘even contain
language that could be interpreted as undermining international labour stan-
dards’.233 For the most part these voluntary codes do precisely what the 1998
Declaration enables them to do, which is to affirm the importance of a standard such
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236 United Nations, Guide to the Global Compact: A Practical Understanding of the Vision and Nine Principles, at
http://www.unglobalcompact.org/irj/servlet/prt/portal/prtroot/com.sapportals.km.docs/ungc–html–content/
Public–Documents/gcguide.pdf, at 29.

237 Ibid., at 31.

as freedom of association, but to attribute whatever content they choose to the
principle, without any particular regard to ILO standards.234

The UN’s much-touted Global Compact provides a good illustration of this
approach. It consists of nine principles dealing with human rights, labour and the
environment, to which businesses are urged to commit themselves. Those dealing
with labour (Principles 3–6) reflect the four CLS, which is unsurprising since the
explanation of their origins is that they ‘are derived from: the Universal Declaration of
Human Rights, the ILO 1998 Declaration, and the Rio Declaration on Environment
and Development’.235 There is an immediate but unacknowledged admission of
selectivity here, because the Universal Declaration contains several important labour
rights which find no place at all in the Global Compact. The explanation is that the
labour ‘Principles’ (a word whose use was probably inspired by the precedent set by
the ILO Declaration) ‘draw on’ the 1998 Declaration which ‘represents a universal
consensus among those concerned with labour issues that the principles need to be
promoted and protected world-wide’, unlike, it would appear, the Universal
Declaration!

The UN’s analysis of what these Principles require of those to whom they are
directed follows the tradition of evasion when describing their relationship to the
relevant Conventions. It notes that ‘[t]hese principles are also the subject of ILO
Conventions. . . . All countries — whether or not they have ratified the relevant
Conventions — have an obligation “to respect, to promote and to realise in good faith”
the principles’.236 But the lack of any linkage soon becomes apparent when the
Manual turns to define what the various Principles actually require. In relation to
freedom of association, for example, there is no reference at all to any ILO standards,
no attempt to encapsulate the jurisprudence of the ILO in this area, and a reassuring
note that:

[t]he Global Compact does not suggest that employers change their industrial relations
frameworks. However, as organisations such as the International Organisation for Employers
have indicated, some “high performance” companies have recognised the value of using
dialogue and negotiation to achieve competitive outcomes.237

The only context in which reference is made to explicit ILO standards is in relation to
the child labour conventions.
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D The Impact of These Developments on the Overall Labour Rights
Regime

The reason for devoting so much space to an analysis of developments relating to
bilateral and regional free trade agreements is to demonstrate that while the WTO
remains largely impervious to labour rights claims, the broader emerging trade law
regime contains very consistent references to labour rights. Those references are
increasingly coalescing around the 1998 ILO Declaration and their implementation
relies largely, or even exclusively, upon a variety of promotional arrangements put in
place which are based entirely on domestic rather than international law. And those
arrangements generate only very limited pressure to conform to the international
principles which are left essentially undefined.

Supporters of many of the non-ILO-based approaches to promoting labour
standards — whether the US or European Union GSP systems, or the corporate codes
of conduct — have argued that the old assumptions that once applied to the ILO, its
standards, its procedures, and its monitoring mechanisms, are no longer viable in a
globalized world and that new decentralized systems involving disparate actors and
standards are not just best, but are the only real options available. In many ways, the
1998 Declaration has given a green light to the trend towards decentralization and
has encouraged initiatives which marginalize the ILO and its detailed standards.
Various examples could be cited in this regard but for present purposes it will suffice to
mention three. The first is a proposal made by Anil Verma to effectively ignore ILO
standards other than the CLS and to focus instead on a ‘regime of process standards’.
The starting point would be for ‘[e]ach government to begin by ratifying ILO core
labour standards, but then to go beyond the core standards to set further goals for
improvement from year to year’.238 It seems that the author is not referring to the
eight conventions but to the Declaration, but the latter cannot of course be ratified
(since it is not a treaty) and does not need to be formally endorsed at the national level
since it was adopted by consensus by all ILO Member States. The yearly goals would be
set through consultation with the social partners and it would lead to the creation of ‘a
regime in which nations would be contractually bound to pursue higher standards’,
although no indication is given of the legal nature, if any, of this contract, and in
which the level of the standards ‘would be left to a pluralist system within each
country’.239 The result would be to eliminate international standards, although the
four core ILO standards would be taken as a starting point.

The second example is the relatively sophisticated work done by Human Rights
First (formerly the Lawyers’ Committee for Human Rights) to design ‘yardsticks’
against which to measure countries’ progress on workers’ rights. In a very detailed
analysis of how to determine the content of various rights, almost no reference is made
to individual ILO conventions or to the painstaking work done by the ILO Committee
of Experts and other ILO bodies in defining the normative content of the various rights.
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241 The initiative has been generously funded by the National Research Council of the National Academy of
Sciences.
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(2003), at 2.

243 Constance Thomas, Section Chief of the Equality and Employment Branch in the ILO Department of
International Labour Standards. See Thomas, in Hilton, ibid., at 37.

Reference is, however, made to the Declaration. The analysis then proceeds to ask
questions such as ‘how safe is safe?’ in defining workplace safety, ‘how fair is fair?’ in
relation to minimum wages, and ‘how free is free?’ in relation to freedom of
association.240 The result is a wholesale reinvention of the wheel, as though ILO
jurisprudence either did not exist or is entirely irrelevant.

The third and final example is particularly ominous. It involves the convening of a
Committee on Monitoring International Labor Standards, composed of American
academics and experts drawn from think-tanks, ‘to provide expert, science-based
advice on monitoring compliance with international labor standards’.241 The
Committee is charged with the design of a database on labour standards ‘tailored to
the current and anticipated needs’ of the US Department of Labor’s Bureau of
International Labor Affairs. Its most challenging and useful task involves the
identification of ‘innovative measures to determine compliance with international
labour standards on a country-by-country basis’ and the measurement of ‘progress on
improved labor legislation and enforcement’. The catch, however, lies in the basic
frame of reference for the Committee. It has been asked to ‘examine compliance with
the international labor standards in the ILO’s 1998 Declaration . . ., and also
acceptable conditions of work, as defined in US trade law.’242

The Committee includes, but is not confined to, various critics of the concept of
labour standards. It has already developed a very active work programme and its
unstated brief appears to be to identify a system of monitoring which would enable the
US to undertake a more detailed and scientific evaluation of the performance of its
trading partners’ labour standards, with little or no reference to the ILO. It is hardly
surprising then that a senior ILO official, in her presentation to the committee,
cautioned it not to reinvent international labour standards, but to use the definitions
of core labour standards contained in the relevant ILO conventions. Saying ‘Let’s use
the same definition; let’s create one body of pressure, one voice’, Thomas added that
countries that do not want to comply with international labour standards ‘love the
confusion of lack of definition and clarity’.243

In summary then, an important consequence of the Declaration has been to
facilitate or validate the efforts of actors external to the ILO who seek to develop
alternatives to the ILO’s own monitoring system. Now that the Declaration has
endorsed a very limited group of standards, and mandated no particular definition of
any of them, it is open to other actors to devise their own means by which to evaluate
compliance with the relevant norms as they interpret them.
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presented to ILO, International Labour Standards Department, First Seminar, Geneva, May 2002, at 24.

E Follow-up: Monitoring, Promotion, or Window-dressing?

For many decades the ILO system of monitoring or ‘supervising’ standards was held
up as ‘the most successful example of appraisal’ in the international system as a
whole.244 During the debate preceding the adoption of the 1998 Declaration, the US
Government stated that it ‘would be meaningless without a follow-up mechanism’,
but not just any follow-up. Rather it needed to be ‘credible, meaningful and effective
. . . . Not succeeding in this area would be unthinkable.’245 The United Kingdom
Government agreed that without such a follow-up ‘the Declaration would remain “a
collection of fine words”’.246 These views were not, however, shared by the great
majority of speakers, many of whom insisted on the strictly promotional nature of the
exercise, the need to avoid criticism of specific countries, the desirability of all decisions
being reached by consensus, and the need to avoid double scrutiny of countries.247

The Follow-up mechanism that finally emerged is much more faithful to that vision of
an amiable and toothless promotional tool aiming to mobilize additional resources for
developing countries than it is to the US/UK vision.

The arrangements are dealt with in an Annex to the Declaration, which proclaims
that the follow-up is ‘of a strictly promotional nature’. Two activities were endorsed.
They are the preparation of an annual report reviewing the efforts of Member States
which are not parties to the fundamental conventions, and a global report which
provides a ‘dynamic global picture’ of the state of implementation of each category of
fundamental principles and rights. In order to emphasize that the first exercise has
nothing to do with supervision, the existing Committee of Experts was not entrusted
with the task of presenting an analytical introduction to the factual reports compiled
by the International Labour Office. Instead a new group of seven Expert-Advisers was
appointed in 2001 for that purpose.

Despite the weakness of the resulting mechanism, supporters of the Declaration
have consistently presented supervision and follow-up as one of the strengths of the
new regime. The ILO’s former Legal Adviser noted that the revolution achieved by
means of the Declaration would be ‘meaningless’ if it were not followed up
effectively,248 and has predicted that a second phase of ILO reform will focus on
improving the supervisory mechanisms.249 The late Senator Daniel Patrick Moynihan
extolled the virtues of the Declaration and especially its monitoring mechanism which
he described as:

the element that will, if implemented properly, ensure that something will come of all this. For



MFK-Mendip Job ID: 10308BK-0156-1  14 -   512 Rev: 06-07-2004 PAGE: 1 TIME: 11:21 SIZE: 61,11 Area: JNLS OP: PB

EJIL chh302

512 EJIL 15 (2004), 457–521

250 Text: Senator Moynihan on ILO’s Labor Standards Declaration (Monitoring mechanism key to new
accord), Speech of 23 June 1998, reported at http://usembassy-australia.state.gov/hyper/WF980625/
epf411.htm.

251 A Fair Globalisation, supra note 148, at 122, para. 554.
252 http://www.ilo.org/dyn/declaris/DECLARATIONWEB.INDEXPAGE.
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254 Ibid., para. 19.
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example, the follow-up mechanism will take a look at how China is doing on prison labor, how
Pakistan is doing on child labor, how the United States performs with respect to freedom of
association. Yes, we will be examined, too. . . . Its monitoring mechanism could evolve into an
effective tool for upgrading global compliance with these core labor standards. I have argued
that the monitoring system ought to include inspections, an idea that could gain acceptance
over time.250

And although the World Commission on the Social Dimensions of Globalization did
not address itself specifically to the monitoring arrangements under the Declaration, it
did make the point in relation to the Global Compact that ‘for voluntary initiatives to
be credible, there is a need for transparency and accountability, requiring good
systems of measurement, reporting and monitoring’.251

But if an effective and credible monitoring mechanism is the sine qua non for a
meaningful Declaration then the verdict must be that it has failed. By June 2004 there
had been five years of experience with the Follow-up mechanisms. The Annual
Reports, which total hundreds of pages and are available on the ILO website,252 are
purely descriptive and devoid of significant interest. To the credit of the expert panel,
the most damning assessment of these reports is to be found in the ‘Introduction by the
ILO Declaration Expert-Advisers to the compilation of annual reports’.253 In 2003
there was a reporting rate of only 64 per cent of relevant governments, although that
was an improvement on previous years.254 The reports are said to provide very limited
information, to rarely go beyond descriptions of legislation, to say little about the
application of the law, to rely on the non-credible claim that no changes have taken
place in the past year, and to be very uneven in the sense that problems are
acknowledged in relation to child labour but not the other core rights. The result is
that the utility of the report of the Expert-Advisers is greatly reduced. In providing an
overview, the report is reminiscent of the worst of United Nations-style reviews of
country practices. For example, in describing the challenges mentioned by govern-
ments in their reports on freedom of association, the report states:

The Governments of Armenia, China, El Salvador, Islamic Republic of Iran, Jordan, Republic of
Korea, Malaysia, Mauritius, Morocco, Myanmar, Oman, Qatar, Thailand, Uganda, and the
United Arab Emirates refer to economic, political, social and/or cultural challenges in the
realization of the principle and the right. . . . In China, the Government again reports that the
lack of capacity of workers’ organizations is the sole difficulty encountered in realizing the
principle and right.255

From such formalistic, even ritualistic, raw materials, platitudinous conclusions are
bound to follow:
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260 Defending Values, Promoting Change, supra note 18, at 65.
261 Hepple, supra note 230, at 238 and 246.

The situation is far from heartening. Too many people in these categories [workers in Export
Promotion Zones, agriculture, the informal economy, and migrant and domestic workers] are
denied this right [to freedom of association and collective bargaining]. In many cases, this
means that women are denied this right, since they tend to be the majority in these
categories.256

Most tellingly, in a phrase which indicates that a key failing of the NAFTA mechanism
is being replicated, the report observes that ‘[i]t is unacceptable that the number of
comments provided by the social partners is so limited’.257 And contributions by
international employers’ and workers’ organizations are said to be ‘almost non-
existent’.258 There is no more reliable indicator that labour unions, employers and
other actors in civil society see no value in the mechanism than their virtual boycott of
it.

While the Global Reports by the Director-General are certainly more substantive,
they are much more in the form of analyses of the major issues and challenges than a
review of the progress made by Member States as a result of a new set of obligations
deriving from the Declaration.259

In brief, the follow-up arrangements are, as the UK Government warned, little more
than a ‘collection of fine words’. The irony is that the mistakes identified in 1994 by
the ILO Director-General in relation to the 1976 Tripartite Declaration of Principles
concerning Multinational Enterprises and Social Policy have been repeated, albeit on
a grand and expensive scale. He lamented that the Declaration’s ‘effectiveness . . . is
limited to the extent that compliance is entirely voluntary; moreover, it does not
provide for a supervisory system, properly speaking, calling only for interpretation
machinery which rarely comes into play . . .’. But he also recognized that ‘it would be
very difficult to modify this system without upsetting the delicate balance on which it
is based’.260

In brief, the follow-up has contributed to the ‘privatization of enforcement’,261 since
the ILO is essentially engaged in little more than a paper-shuffling exercise and any
enforcement of the Declaration will only be undertaken by private actors, whether
corporate or workers’ groups.

5 Anticipating Criticisms
Before concluding, I will respond to several of the major criticisms that I expect might
reasonably be levelled at the thesis presented in this article. They are: (a) that the CLS
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track is complementary to the standards track and in no way seeks to undermine it; (b)
legalistic approaches, such as those in the traditional labour standards regime, are
unworkable in most developing countries; (c) the old standards regime was a failure
and the new approach is the best alternative on offer; and (d) it is too early to judge the
new regime a failure. These responses are likely, of course, to come from different
sources and will not necessarily be consistent with one another.

A Complementarity

The first of the counter-arguments consists of a position which would probably be
strongly defended by the ILO. It is that the flexibility and voluntarism of the
Declaration are complementary to, and in no way a substitute for, the formal
supervisory machinery which still exists. Far from being mutually exclusive, the two
approaches should be seen as reinforcing one another. Supporters of this view would
observe that the old reporting system remains largely intact, the roles of the
Committee of Experts and of the Conference Committee have not been undermined in
any way, and the principles of monitoring and supervision remain valid. And most
importantly, they would point to the fact that the ILO launched, concurrently with its
promotion of the Declaration, a major campaign to increase ratifications of the eight
core conventions, and this campaign has yielded some impressive results. Convention
No. 182, in particular, had achieved 150 ratifications by June 2004, in the course of
less than five years and might potentially achieve universal ratification by the ILO’s
177 Member States. Moreover, 103 Members have ratified all eight conventions, and
an additional 30 have ratified seven of them.262

There are several responses to this criticism. First, the ratification statistics have to
be viewed in perspective. For example, despite impressive numbers of ratifications of
Conventions No. 87 and No. 98 on freedom of association and collective bargaining,
about half of the world’s workers are not protected by the two conventions. This is
partly explained by the fact that the non-ratifying states include Brazil, China, India,
Mexico and the United States.263 Second, the ratifications campaign has had the effect
of reinforcing the primacy of the overly narrow ‘core’ issues and of confirming the
second-level status of the remaining human rights and labour rights issues.

Third, it would be very difficult to argue that the parallel tracks approach is really
taking place in relation to the many corporate and other voluntary codes of conduct,
or to the proliferating number of regional and bilateral free trade agreements. To a
very large extent, the core standards, or the ‘principles’ in the Declaration, are the
only reference point in these agreements and the other arrangements within the ILO
are increasingly irrelevant. States which have signed on to agreements with
considerable fanfare and have thereby undertaken to do very little in concrete terms in
relation to a limited range of four ‘principles’, are most unlikely to (continue to) devote
much attention to their remaining obligations under other ILO treaties which have
been deemed to be non-core or non-fundamental.
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Fourth, as various commentators have correctly observed,264 it is revealing to
watch where the money is going in relation to the various labour rights arrange-
ments. Within the ILO the Director-General has regularly made it clear that resources
for the supervision of conventions and recommendations are dwindling at the same
time as the demands on the system are increasing.265 Instead, the budgetary priority
in the Organization clearly favours the Declaration and the soft promotional measures
associated with it, notwithstanding formal statements to the contrary. Out of a total
annual budget of around $311m, less than $20m is spent on the work of the ILO’s
supervisory bodies.266 Similarly, at the national level in the United States, it has been
pointed out that in its 2004 budget request the Bush Administration sought only
$12m for the Department of Labor’s international technical assistance programmes
in relation to labour rights. Clearly considering this to be inadequate, Congress
appropriated a total of $99.5m, but this still represented a 26 per cent decrease from
the previous year. For 2005 the Administration is seeking a total of $18m, a reduction
of 80 per cent.267

B Legalism does not Work

Another criticism is that the legalistic approach reflected in the pre-Declaration
regime is simply not viable, especially in developing countries that do not have
strongly developed governance structures, and that the CLS approach responds to the
need for more malleable and adaptable approaches. There is in fact something to be
said for these arguments, as acknowledged below.268 But the main response is that
arguments such as these serve mainly to highlight one of the great contradictions
involved in the emerging international trade and labour regimes. It is that the same
governments and commentators who have pushed so hard and so effectively for a soft
and flexible approach to labour rights, epitomized by the approach contained in the
1998 Declaration, are increasingly insisting that the other side of the balance sheet —
the trade and investment provisions — must, in contrast, be hard and fast and
should therefore take the force of enforceable treaty law with sanctions for
non-performance.269



MFK-Mendip Job ID: 10308BK-0160-1  14 -   516 Rev: 06-07-2004 PAGE: 1 TIME: 11:21 SIZE: 61,11 Area: JNLS OP: PB

EJIL chh302

516 EJIL 15 (2004), 457–521

270 Consolidated Text and Commentary, Negotiating Group on the MAI, Directorate for Financial, Fiscal and
Enterprise Affairs, Org. for Econ. Cooperation and Dev., OECD Doc. DAFFE/MAI(97)1/REV2 (14 May
1997).
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273 Doha WTO Ministerial Declaration, WTO Doc. WT/MIN(01)/DEC/1, 20 November 2001, para. 20:
‘Recognizing the case for a multilateral framework to secure transparent, stable and predictable
conditions for long-term cross-border investment, particularly foreign direct investment, that will
contribute to the expansion of trade . . .’.

The attempt to reach agreement within the OECD on a Multilateral Agreement on
Investment (MAI), begun in 1995 and aborted three years later, involved a range of
strong provisions designed to protect the rights and interests of foreign private
investors in any state which was a party to the agreement. In response to the
potentially significant impact of this approach on labour standards issues, several
contentious proposals had been put forward. They included a reference to CLS in a
non-binding preambular provision (the Declaration had not been adopted at that time
and so no reference to it would have been possible), and an Annex containing the
OECD Guidelines for Multinational Enterprises, while at the same time reiterating
their wholly voluntary status. The only other relevant proposal was a provision
calling upon states not to lower existing labour standards in order to attract
investment.270 But even these very weak provisions were not able to attain consensus.
A careful and informed assessment of these provisions from an environmental law
perspective concluded that the voluntary codes relied upon would not have been
adequate and that ‘[i]n order to truly “green” the MAI, or an instrument like it, [it
would be necessary] to make binding much of the environmental language and
suggestions in the Agreement.271

While the abandonment of the MAI negotiations was hailed as a great success by
labour rights and environmental activists,272 a comparable initiative resurfaced at the
WTO’s Fourth Ministerial Meeting in Doha where it was agreed that negotiations
would be taken up following the Fifth Ministerial to be held in 2004.273 If the resulting
negotiations succeed in locking in investment guarantees which are reinforced by
WTO sanctions but which contain nothing other than hortatory references to the
1998 ILO Declaration or to the concept of CLS in general, the inequality of treatment
between labour rights and investment freedoms will be patent and the weaknesses of
the CLS strategy will be thrown into stark relief. One possibility, not facilitated by
current assumptions as to institutional competences, is that the ILO itself should be
called upon to make proposals as to how best to ensure the protection of labour rights
in the context of these negotiations. In the absence of such proposals or analyses, the
international community perpetuates the bizarre (though perhaps not unintended)
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situation of states calling in the ILO for more effective protection of labour rights, while
those same states, this time wearing their WTO hats, prevent the ILO from
contributing to a WTO debate which could have a dramatic impact upon the same
labour rights.

C The Alternatives to CLS are Worse

The third response is that there was no alternative in the face of the forces of
globalization and the early 1990s crisis of faith in labour standards but to move to a
decentralized and voluntarist system. Convention-based labour standards proved to
be too rigid in a world rendered infinitely flexible by the flows of capital and technology
in a globalizing world. As a result, the argument runs, almost any attention to almost
any labour standards is better than an over-ambitious approach which is strong on
talk of enforcement but masks irrelevance or ineffectualness.

But if this is really the major argument in favour of the CLS approach, why has the
old infrastructure not been discarded? Why is such assiduous lip service paid to the
complementary nature of the two approaches? And most important of all, how will
the new approach make up for the weaknesses of the old system? If the answer to the
latter question is that it will mobilize large numbers of new actors who will work
through voluntarist techniques such as self-identified and free-standing codes of
conduct, why could these not have been undertaken within the standards frame-
work? The answer to that question can only be that the standards themselves are no
longer acceptable, that flexibility and universality demand much more open-ended
approaches. But the circle of reasoning has thus been closed, because we are back to
the question of why the old approach has not been openly rejected and explicitly
replaced.

But this critique also raises another very important issue. Lest the concerns that I
have expressed in this article be misunderstood as a plea for a return to the status quo
ante, I should make it clear that in arguing in favour of a rights-based approach, in
calling for the Declaration to be interpreted and applied in line with ILO jurisprudence,
and in emphasizing the importance of meaningful monitoring, I am not suggesting a
return to the ‘old’ system of ILO supervision. It is abundantly clear that this system is
in need of major reforms, very few of which are really being contemplated at present. It
needs to become more flexible. Various forms of decentralization, along with the
mobilization of a much broader range of actors, are indispensable. The system needs to
be more adaptable and capable of learning lessons from approaches which work and
others which do not. Corporate and other codes need to be factored into the overall
equation. And many of the anachronistic assumptions, and opaque ways of
operating, of the Committee of Experts and the apparatus surrounding it need to be
subjected to far-reaching reforms. For reasons of space, a detailed exposition of the
type of reforms needed must wait for another day, although various commentators
have begun to make useful suggestions in this regard.274
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D It is too Soon to Judge

The final objection that bears noting in conclusion is one with which I would partly
agree. It is that there is a large element of speculation inherent in the analysis put
forward here and that it is still too early to predict how the new international regime
will fare. But my contention is that despite the consistent reaffirmations of faith in
labour standards and of an important role for the ILO, there is an increasingly large
number of indicators pointing to a very different reality. In practice, voluntarism is not
being reinforced or harnessed, detailed standards are being marginalized, and the very
concept of labour rights is being jettisoned in favour of a nebulous concept of
principles.

6 Conclusion: A Façade of Labour Rights, or a
Reinvigorated International Regime?
Despite the enthusiasm which has greeted the emerging international labour rights
regime, some of its characteristics have the potential to undermine or even undo
much of what has been achieved in this field in the course of the second half of the
twentieth century. The regime is increasingly shaped by the 1998 ILO Declaration,
and the pre-eminence which it accords to a limited core of four labour standards. In
the past six years the Declaration and its standards have been invoked and relied upon
in both regional and bilateral free trade agreements, often replacing more extensive
lists of rights such as those used in the NAFTA and other older agreements. They have
also been incorporated into, or provided the basis for, a wide range of labour-related
provisions in soft law instruments such as the UN’s Global Compact, the OECD
Guidelines, and the ILO MNE Declaration, as well as underpinning the policies of the
World Bank, the International Finance Corporation, and innumerable corporate and
multi-stakeholder codes of conduct. One result is that in a great many contexts the
term ‘labour rights’ has de facto become synonymous with the approach contained in
the Declaration.

But the resulting regime has major flaws, and their potential significance is great.
This is particularly so when such heavy reliance is placed upon the new regime and
when the supposedly parallel regime of labour conventions is being marginalised as a
result. The principal concerns identified above include: an excessive reliance on
principles rather than rights, a system which invokes principles that are effectively
undefined and have been deliberately cut free from their moorings in international
law which in turn were based on many years of jurisprudential evolution, an ethos of
voluntarism in relation to implementation and enforcement, combined with an
unstructured and unaccountable decentralization of responsibility, and a willingness
to accept soft ‘promotionalism’ as the bottom line. Rather than reiterating the
grounds for these concerns, this conclusion will focus on the two most problematic
dimensions — undefined standards, and promotional monitoring.

The lack of any definable content for the relevant principles is the key issue. Its
significance is perhaps best illustrated by reference to recent statements made by some
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275 In 2003, in a debate on the non-discrimination principle (which is linked to Conventions No. 100 and
No. 111), he stated:

The governmental commitment encompasses the scope of these two Conventions without the detailed
legal obligations . . .. It is clear that Members have no obligations as concerns the specific provisions of
the Conventions they have not ratified. Moreover, the Declaration is no wider in scope than the
fundamental Conventions themselves.
Under the [non-discrimination] principle, what the Declaration seeks to promote is a policy
environment that seeks to eliminate discrimination over a period of time if it cannot be accomplished
immediately. Divorced of all the specific legal provisions of the Conventions, this is the central policy
objective of the Declaration’s non-discrimination principle. (International Labour Conference,
Provisional Record 14, 91st Session, 2003, at 14/1). . . . Thus, the principle concerning equal
remuneration under the Declaration is not the definition under Convention No. 100, except in those
160 countries that have ratified the Convention. (Ibid., at 14/2).

For a statement almost identical to the one noted above, but made in relation to child labour, see
International Labour Conference, Provisional Record 13, 90th Session, 2002, at 13/1–13/2.

276 International Labour Conference, Provisional Record 14, 91st Session, 2003, at 14/2.
277 ILO Doc. GB.289/4, March 2004, at 17–18, para. 77.

of the leading actors in this saga. One of these is Edward Potter, Vice-Chairperson of
the ILO Committee that drafted the Declaration, and head of the US Employers’
delegation. Speaking on behalf of all of the Employers represented in the ILO, Potter
has regularly insisted in annual ILO Conference debates that the ‘principles’ are
‘[d]ivorced of all the specific legal provisions of the Conventions’.275 They are,
therefore, for all practical intents and purposes, undefined. By his reasoning, the
non-discrimination ‘principle’, for example, cannot be defined or even further
specified by reference to the many legal clarifications that have been worked out, in
painstaking negotiations and on the basis of broad experience over many years.
Instead, the principle is reduced to a hollow and hortatory statement of aspiration.

Potter’s code word for efforts to invest the principles with some of the established
conventional content is ‘legalism’, of which he accused the ILO in 2002. The following
year, however, he congratulated the ILO for producing the ‘most . . . non-legalistic’ of
all of the Global Reports.276 The upshot of this insistence on denuding the principles of
any content is ideal, at least from an American perspective. To take the example of
Convention No. 100 on non-discrimination, 160 other states are bound by the full
force of the Convention and its jurisprudence. The United States, however, which has
ratified only two of the eight core conventions, not including No. 100, is bound only
by these undefined and supposedly content-free ‘principles’.

But this process of eschewing ‘legalism’ and promoting ‘principles’ rather than
defined labour rights will ultimately undermine both the ILO’s and civil society’s
efforts to promote labour rights at least in so far as they are based upon the
Declaration. This is best exemplified by recent comments relating to the principle of
freedom of association. Thus, the group of Expert-Advisers appointed by the ILO in
relation to the Declaration state in their 2004 report:

Most countries assert general respect for the principle. But when the restrictions are considered
(e.g. exclusion of categories of employers and workers, denying the right of organizations to
elaborate their own statutes and to international affiliation), it soon becomes apparent that
there are so many exceptions that these rapidly empty the principle of its full potential.277
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278 Yardsticks for Workers Rights, supra note 240.
279 Panagariya, supra note 72, at 11.
280 Thomas, ‘Should the World Trade Organization Incorporate Labor and Environmental Standards?’, 61

Wash & Lee L. Rev. (2004) 347, at 376.
281 Immediately after Potter’s statement at the 2002 Conference, the head of the Workers’ delegations (Mr

Brett) congratulated him on a fine speech and said ‘“Hear, hear” to every comment’ that Potter had
made. International Labour Conference, Provisional Record 13, 90th Session, 2002, at 13/3.

In other words, unless the jurisprudential acquis relating to permissible and
impermissible restrictions is somehow imported into the standards applied under the
rubric of the ‘principle’, the latter will have no content and will signal no limitations
upon governmental actions. This risk is borne out in a recent attempt by proponents of
voluntary industry standards to measure compliance with Declaration principles.
They note that the definition of the principle of freedom of association is difficult ‘to
reduce to measurable formulas’ and that most monitoring efforts have paid little
attention to it:

The problem tends to be most acute where there is most resistance to interpretation of workers’
rights in line with international legal standards. Some code-of-conduct standards, for example,
call for ‘freedom of association’ in general terms without specifying the right to form and join
trade unions, even though the right to form and join trade unions is explicitly at the heart of the
international standard.278

It is hardly surprising then that the term CLS is said to have ‘come to mean different
things to different individuals and entities’.279 While some commentators have viewed
the Declaration as an attempt to articulate ‘obligations that are finite and concrete
rather than expansive and diffuse’,280 the opposite has so far been the case and there is
a very real risk that the process of severing all links with established standards, a
position advocated so forcefully and openly by Potter and not being resisted with any
urgency by other actors,281 will serve to undermine the entire regime.

The second especially troubling aspect of the emerging international regime
concerns the new implementation arrangements that are being put in place. At the
same time, the more traditional mechanisms are neither being seriously reformed, nor
adequately funded, to cope with many of the new challenges. At the international
level the failed implementation strategies reflected in instruments such as the ILO
MNE Principles and the OECD Guidelines have virtually been replicated, and little
effort has been made (except by an increasingly hobbled ILO secretariat) to give any
substance at all to the much touted Follow-up mechanism. In the context of regional
free trade agreements, the labour arrangements pioneered in the NAFTA, which are
widely considered to have been a failure, are busily being reproduced in a wide range
of new bilateral and regional agreements, and even then in a form which is
demonstrably weaker in key respects. On the basis of these developments it is difficult
to avoid the conclusion that a façade of labour rights protections is being
painstakingly constructed in order to defuse the pressure from those concerned about
the erosion of workers’ rights as a result of some aspects of globalization. Meanwhile,
efforts to strengthen the international trade law regime continue apace.

This imbalance is unsustainable and entirely inconsistent with the rhetorical
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commitment of most governments to ensuring that labour rights are protected in the
face of globalization and increasing trade liberalization. If the predictions made above
as to the longer-term evolution of the regime are to be proven wrong, a different
approach is urgently required. The measures which will need to be taken in the
immediate future must address at least some of the specific shortcomings identified.
They include: anchoring the principles firmly in the standards developed within the
convention regime, bringing the Follow-up mechanism up to scratch in terms of
reporting on what is actually occurring in the world, extending monitoring under the
Declaration to include an empirical overview of practice under the bilateral and
regional mechanisms which have invoked ILO principles and the Declaration itself,
and funding the commitment to workers’ rights at a level which bespeaks an
authentic commitment to the principles and rights. Such measures would all go a very
long way towards avoiding what otherwise looks likely to result in the creation of a
hollow façade of labour rights.




