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Abstract
While the EU is a staunch defender of human rights in both its internal and external policies,

it lacks a comprehensive or coherent policy at either level This discrepancy is even less

sustainable in 1999 than it was just a few years ago. Monetary union, enlargement, a need

to match growing powers with effective human rights scrutiny, and various other

developments all necessitate afar more developed human rights policy. Existing institutional

arrangements are especially unsatisfactory and the article puts forward a wide range of

measures that should be explored in relation to the role of the Council, Commission,

Parliament and Court, as well as Member States.

1 Introduction

A Fifty Years of the Universal Declaration

The twentieth century's most important proclamation of human rights, the Universal

Declaration of Human Rights, was adopted by the United Nations General Assembly

on 10 December 1948.' It provided not only the Inspiration but also the basis for the

drafting of the European Convention on Human Rights, which was adopted less than

Respectively Professor of Internationa] Law, European University Institute, and Manley Hudson
Professor of Law, Harvard University. Members of the Editorial Board. This analysis Is adapted from a
report prepared for the ComlU da Sages which was responsible for 'Leading by Example: A Human Rights
Agenda for the European Union for the Year 2000'. The Agenda was made public In October 1998 and
can be (bund at http://www.lue.lt/AEL/. The Committee, consisted of Judge Antonio Cassese, Mme
Catherine Lalumlere, Professor Peter Leuprecht, and Mrs Mary Robinson. The authors are deeply
Indebted to the members of a Drafting Group which discussed both the outline and many of the details of
this Report In addition to the authors It was composed of Ms Mara Busteb, Mr James Heenan, Mme
Camerlne Lalumlere, Mr Mlchad O'Boyle, and Professors Andrew Clapham. Gralnne de Biirca, Bruno de
Wttte and Peter Leuprecht. They are not however, responsible for the content of this analysis. Many of
the analyses referred to below were also prepared for the same purpose and will be published In P. Alston
(ed). The European Union and Human Rights (forthcoming. Oxford University Press In English, and
Bruylant in French).
GA Res. 217A (ffl). 10 December 1948.
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two years later.2 Between them, the two instruments enabled the work of building a
European community to proceed without a separate human rights foundation.

To mark the beginning of the 50th anniversary year of the Universal Declaration,
the European Council, meeting in Luxembourg in December 1997, appealed to all
states to step up their efforts in the field of human rights by:
— acceding to international instruments to which they are not yet party ...;
— ensuring more stringent implementation of those instruments;
— strengthening the role of civil society in promoting and protecting human rights;
— promoting activities on the ground and developing technical assistance in the

area of human rights;
— strengthening in particular training and education programmes concerning

human rights.3

Although seemingly directed at third states, it goes without saying that such a
programme applies as much, if not more, to the European Union and its Member
States. This article seeks to identify the consequences which should follow from an
effort to apply that programme and its underlying assumptions to the activities of the
Union.

B The Scope and Emphases of the Analysis

A considerable number of the specific recommendations made in this article have
previously been made by others, hi particular, the European Parliament has long
called, and continues to call, for major reforms, some of which follow lines similar to
those proposed here.4 The European Commission has advocated a great many
innovations, starting with its unsuccessful 1979 proposal for Community accession to
the European Convention on Human Rights, and continuing until today. In a detailed
examination of the Union's external human rights policy, the Economic and Social
Committee concluded that internal and external policies need to be closely linked, and
it endorsed an extensive range of recommendations.5 In addition, a number of expert
groups focusing on specialized issues have reached similar conclusions about the need
for human rights reforms.6 Finally, an earlier set of proposals emanated from a project
undertaken to coincide with the introduction of the single market7

1 G. Cohen-Jonathan, In Convention europtennc da drolls de l'homme (1989) 11.
' Conclusions of the European Council meeting of Luxembourg. December 1997. Annex 3 with the title

'Declaration by the European Council at the Beginning of the Year of the Fiftieth Anniversary of the
Universal Declaration of Human Rights'. Bulletin of the European Union 12-1997, point L21. para. 6.

4 See, In particular. Annual Report on Human Rights Throughout the World in 1995-1996 and the
Union's Human Rights Policy, Rapporteur: Mrs Catherine Lalumlere, Doc A4-O4O0/96 of 28 Nov.
1996.

' Opinion of the Economic and Social Committee on The European Union and the External Dimensions of
Human Rights Policy'. 97/C206/21 of 24 April 1997. OJ C 206/117.

' See, for example, the 1996 Final Report by a Comiti des Sages, chaired by Maria de Lourdes Pintasilgo.
entitled For a Europe of CMc and Social Rights, and the Report of the High Level Pane) on the Free
Movement of Persons chaired by Mrs Slmone Veil presented to the Commission on 18 March 1997.

7 '1992 — What Are Our Rights?: Agenda for a Human Rights Action Plan', in A. Cassese, A. CJapham
and J. Weller (eds). Human Rights and the European Community, Vol. II (1991).
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The present analysis, however, goes beyond those earlier prescriptions in a number
of respects. Moreover, the situation today has changed fundamentally from that
which prevailed even as recently as a couple of years ago. The Union is indeed
becoming 'ever closer'. A single market, a single currency, and the imminent prospect
of a greatly enlarged Union, all have major human rights implications that can no
longer be dealt with in a piecemeal fashion. Rather than focusing on either internal or
external policies, this article insists that only a unified approach embracing both
dimensions of the Union's approach to human rights is viable. Finally, this analysis
seeks to present a comprehensive and balanced package of reforms which pays very
careful attention to the limits of what might be legally and politically feasible.
Accordingly, it spells out in considerable detail the legal and political bases upon
which the proposed programme can be implemented.

In the light of these objectives the article is especially concerned with institutional
matters. This is not because we have a naive and undiluted faith in the powers of
bureaucracy, or because we are unconcerned with the substance of the grand
challenges that emerge from any close examination of the EU's human rights policy.
There are, however, several reasons which seem to warrant the approach which has
been adopted.

The first is that the potential scope of an analysis such as this is vast It would be
pretentious as well as unrealistic to purport to provide a comprehensive, let alone a
minutely well-informed critique, of every aspect of EU policy in all of the many fields
touching upon human rights within the confines of such an analysis. Second, the EU
is a political and bureaucratic entity in which the starting points for major policy
reform or innovation are: (i) a reasonably clear-cut acceptance of the proposed policy
orientation on the part of policy-makers at each of the key levels; and (ii) the shaping
of policy-making, administrative and judicial structures which are adequately
equipped to pursue the more specialized dimensions of human rights policy in
relationship to the different sectoral areas.

Third, and closely related, is the fact that there is little point In going into the finer
details of policy until the central issue of principle, that of the Union's competences in
relation to many aspects of human rights, is resolved. There is no shortage of
compelling and highly detailed analyses, whether prepared by specialists, interest
groups, scholars or activists, which seek to spell out what the Community should do in
one area or another of internal policy and which simply take for granted that the
necessary legal and constitutional competence exists. For the most part they do so
with scant regard to the resistance which that proposition continues to encounter
from many quarters. In order to avoid the futility which follows from the neglect of the
sometimes tedious and arcane, but nonetheless indispensable, legal dimension, this
article attaches particular importance to establishing a clear and appropriate
foundation for the specific measures proposed.

Fourth, the promotion and protection of human rights is not a one-time
undertaking and neither governments nor bureaucracies can be counted upon to
remain consistently, let alone insistently, vigilant There will always be occasions and
issues in relation to which it will seem preferable to sweep human rights under the
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carpet ('temporarily', of course, and only in the interests of a more profound objective
which is itself assumed to be human rights friendly). Thus, one of the principal themes
running through all aspects of this article is that the relevant structures and
institutions must be made more open and responsive to pressures from civil society
and other watchdogs to respect human rights. The article explores how this theme
might be translated into practice by concentrating upon the need for more systematic
and reliable information, the need to be able to identify who is Institutionally
responsible for upholding human rights, the need to be able to hold those in power
accountable, the need for a system of checks and balances, and the need for more
openness and transparency.

2 The Paradox of the EU's Human Rights Policies
The human rights policies of the European Union are beset by a paradox.8 On the one
hand, the Union is a staunch defender of human rights in both its internal and
external affairs. On the other hand, it lacks a comprehensive or coherent policy at
either level and fundamental doubts persist as to whether the institutions of the Union
possess adequate legal competence in relation to a wide range of human rights issues
arising within the framework of Community policies.

A The Positive Side of the Balance Sheet

On the positive side of the balance sheet, a strong commitment to human rights is one
of the principal characteristics of the European Union. The Amsterdam Treaty
proclaims that 'the Union is founded on the principles of liberty, democracy, respect

The Union's policies have been analysed In considerable detail elsewhere. See generally: Dauses, "The
Protection of Fundamental Rights In the Community Legal Order', 10 European Law Review (1985) 398;
A. Clapham, Human Rights and the European Community: A Critical Overview (1991); Lenaerts,
'Fundamental Rights to be Included In a Community Catalogue', 16 European Law Review (1991) 367:
Coppel and O'Neill. The European Court of Justice: Taking Human Rights Seriously?', 12 legal Studies
(1992) 227; de Biirca, 'Fundamental Human Rights and the Reach of EC Law'. 13 Oxford Journal of Legal
Studies (1993)283; Twomey, "The European Union: Three Pillars without a Human Rights Foundation',
In D. O'Keeffe and P. Twomey (eds). legal Issues of the Maastricht Treaty (1994) 121: Jacque,
'Communauti europeenne et Convention europeenne des drolts de I'homme'. in L.-E. PetUU, E. Decaux
and P.-H. Imbert (eds). La Convention eurvpeenne des drolts de I'homme: Commentaire article par article
(1995) 83; Weller and Lockhart, '"Taking Rights Seriously" Seriously: The European Court and its
Fundamental Rights Jurisprudence'. 32 Common Market Law Review (1995) 51 and 579; N. Neuwahl
and A. Rosas (eds), The European Union and Human Rights (1995): Cohen-Jonathan. 'Conclusions
generales'. In P. Tavemier (ed.), Quelle Europe pour les drolts de I'homme? (1996) 477: Editorial Comment
'Fundamental Rights and Common European Values'. 33 Common Market Law Review (1996) 215; Toth.
The European Union and Human Rights: The Way Forward', 34 Common Market Law Review (1997)
491: Colvin and Noorlander. 'Human Rights and Accountability after the Treaty of Amsterdam'. [1998]
European Human Rights Law Review 191: Bessellnk, 'Entrapped by the Maximum Standard: On
Fundamental Rights, Pluralism and Subsidiarity In the European Union'. 3 5 Common Market Law Review
(1998) 629. An especially valuable source of information Is the regular quarterly reports on the EU and
human rights by Johannes van der Maauw, published in the Netherlands Quarterly of Human Rights.
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for human rights and fundamental freedoms and the rule of law'.9 By the same token,
any Member State violating human rights in a 'serious and persistent' way can lose its
rights under the Treaty.10 The European Court of Justice has long required the
Community to respect fundamental rights and the European Council has issued
several major statements emphasizing the importance of respect for human rights.11

Similarly, the Community has taken notable initiatives in a wide range of fields from
gender equality to racism and xenophobia.

Thus, in diverse ways, the European Union has acknowledged that it has an
important role to play in promoting respect for the human rights of its citizens and of
all others resident within the Union and of ensuring that those rights are fully
respected. This is so despite the fact that the Member States are, and will remain, the
principal guardians of human rights within their own territories.

Equally, the Union is a powerful and uniquely representative actor on the
international scene. It has the responsibility, reinforced by the capacity and financial
resources, to influence significantly the human rights policies of other states as well as
those of international organizations. In recognition of this responsibility it has insisted
that states seeking admission to the Union must satisfy strict human rights
requirements.12 Other governments wishing to enter into cooperation agreements
with the Union, or to receive aid or benefit from trade preferences, must give an
undertaking to respect human rights. If that undertaking is breached, serious
consequences can ensue.13 It has adopted a number of declarations underlining the
importance of human rights in its external relations and it has given substance to this
approach by funding a wide range of development cooperation initiatives with major
human rights components.14 It has sought to strengthen the capacity of civil society in
many countries to protect human rights,15 has funded election monitoring and
human rights monitoring, and has played an active role in support of human rights in
multilateral contexts.

B The Other Side of the Balance Sheet

Nevertheless, despite the frequency of statements underlining the importance of
human rights and the existence of a variety of significant individual policy initiatives,
the European Union lacks a fully-fledged human rights policy. This is true both in
relation to its internal policies and, albeit to a lesser extent, its external policies. Some

' Article 6. TEU. All references In this article to the TEU (Treaty on European Union) and the TEC (Treaty
establishing the European Community) are to the consolidated versions which will take eflect after the
entry Into force of the Amsterdam Treaty.

10 Article 7. TEU. See Nowak, 'Human Rights "CondlUonallty" In Relation to Entry to. and Full Participation
In. the EU'. In P. Alston (ed.). The European Union and Human Rights (forthcoming).

11 See De Wltte, The Past and Future Role of the European Court of Justice In the Protection of Human
Rights'. In Alston, supra note 10: and Weiler and Lockhart supra note 6.

12 Article 49. TBU.
" Brandtner and Rosas, Trade Preferences and Human Rights'. In Alston, supra note 10.
14 Slmraa, Aschenbrenner. and Schulte, 'Human Rights Considerations In the Development Co-operation

Activities of the EC, In Alston, supra note 10.
15 Decaux. 'Human Rights and Qvtl Society'. In Alston, supra note 10.
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of these shortcomings are noted below. To date, in relation to its internal human
rights situation, the institutions of the Community have succeeded in cobbling
together a makeshift policy which has been barely adequate, but by no means
sufficient In the future, this approach will be unsustainable, increasingly ineffective
and ultimately self-defeating. In relation to its external policies, the irony is that the
Union has, by virtue of its emphasis upon human rights in its relations with other
states and its ringing endorsements of the universality and indivisibility of human
rights, highlighted the incongruity and indefensibility of combining an active external
policy stance with what in some areas comes close to an abdication of internal
responsibility. At the end of the day, the Union can only achieve the leadership role to
which it aspires through the example it sets to its partners and other states. Leading by
example should become the leitmotif of a new European Union human rights policy.

The paradoxical nature of the Union's human rights policies may be illustrated by
reference to two events of recent months. The first is the final statement adopted by the
European Council at Cardiff in June 1998. Its content reveals the ease with which
human rights can be rendered almost invisible in major declarations of EU policy. The
phrase 'human rights' is used once in the space of 9 7 paragraphs, spread over 16
pages. In that reference, the Council 'calls on Indonesia to respect human rights' in
relation to East Timor. Even the word 'rights' appears only twice in the entire
document The first time it is used to laud President Nelson Mandela 'as an example to
champions of civil rights'. The second reference is to the 'single market rights and
opportunities' of 'citizens and business'.16 It is true that the virtual absence of
references to human rights stands in contrast to the Council's Declaration at
Luxembourg In December 1997 when it marked the beginning of the year of the 50th
anniversary of the Universal Declaration of Human Rights with a 12 paragraph
Annex.17 The latter, however, focused almost exclusively on the external relations
dimensions of the issue. In any case, human rights should be a consistent and
prominent theme in all such declarations.

The second event was a ruling by the European Court of Justice on 12 May 1998,18

which threw into doubt the legal basis for much of the funding provided by the
Commission for human rights and democracy-related activities. Among the results of
the Judgment are the freezing of a very considerable number of projects, the urgent
need to consider draft regulations concerning the EU's external human rights policies,
and increased awareness of the entirely unsatisfactory legal basis for many of the
activities needed to monitor and promote respect for human rights within the Union.

The time has come, therefore, for the Union to meet its responsibilities and to
develop a comprehensive, coherent, balanced and forward-looking human rights
policy. This article amplifies the considerations which such a policy should take into
account

" Conclusions of the European Council meeting In Cardiff. June 1998. para. 93. Bulletin of the European
Union. 6-1998. at 7-21.

17 Supra note 3.
11 Judgment C-106/96. United Kingdom v. Commission.
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C Internal and External Policies as Two Sides of One Coin

Human rights are all too often assumed to be primarily matters arising in a country's
external relations rather than its internal affairs. The project from which this article
has resulted began with a strong focus on the role of human rights within the external
relations of the European Union. It quickly became apparent, however, that the
internal and external dimensions of human rights policy can never be satisfactorily
kept in separate compartments. They are, in fact, two sides of the same coin.

In the case of the Union, there are several additional reasons why a concern with
external policy also necessitates a careful consideration of the internal policy
dimensions. Firstly, the development and implementation of an effective external
human rights policy can only be undertaken in the context of appropriate internal
institutional arrangements. Secondly, in an era when universality and indivisibility
are the touchstones of human rights, an external policy which is not underpinned by a
comparably comprehensive and authentic internal policy can have no hope of being
taken seriously. Thirdly, as the next millennium approaches, a credible, human rights
policy must assiduously avoid unilateralism and double standards and that can only
be done by ensuring reciprocity and consistency. Finally, the reality is that a Union
which Is not prepared to embrace a strong human rights policy for itself is highly
unlikely to develop a fully-Hedged external policy and apply it with energy or
consistency. As long as human rights remain a suspect preoccupation within, their
status without will remain tenuous.

This analysis thus makes no fundamental distinction between the internal and
external dimensions of the Union's human rights policy. To use a metaphor, it is clear
that both must be cut from a single cloth. By the same token, it is perhaps prudent to
acknowledge from the outset that this approach will not easily gain acceptance. There
is an unfortunate, although perhaps inevitable, element of schizophrenia that afflicts
the Union between its internal and external policies, or to put it differently, between its
First, Second and Third Pillars. The result is that very few officials concerned with the
EU will be interested in an analysis of this type as a whole. Instead, those concerned
with external relations will focus solely on its implications in that domain, while their
internal counterparts will adopt an equally narrow approach. Meaningful action will
thus require that the governments of Member States see beyond the narrow and
compartmentalized concerns of different bureaucratic and political actors and
embrace a vision which recognizes the true place that human rights must come to
occupy in the new Europe.

3 The Current Situation

A How Adequate is the EU's Existing Approach to Human Rights

The Treaty of Amsterdam marked a significant step forward when it affirmed that the
Union ' . . . shall respect fundamental rights, as guaranteed by the European
Convention [on Human Rights] .. . and as they result from the constitutional
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traditions common to the Member States, as general principles of Community law'.19

But it still remains for these solemn words to be matched by the same institutional,
legislative and administrative follow-up which characterizes other areas. The failure
to take adequate measures is particularly striking since the very same Treaty article
provides that '[t]he Union shall provide itself with the means necessary to attain its
objectives and carry through its policies'.20

Before examining what needs to be done, it is essential to understand the broader
historical context within which these commitments were made in Amsterdam. Until
the Treaty of European Union, signed at Maastricht in 1992, neither fundamental
rights nor the concept of European citizenship had been recognized in the various
Community treaties. Nevertheless, even before Maastricht, the Union did not come to
the field of human rights with a blank sheet.

Despite the absence of any reference in the original constituent Treaties to the
protection of fundamental human rights, the European Court of Justice began in the
late 1960s to affirm that respect for such rights was part of the legal heritage of the
Community. Measures incompatible with fundamental human rights were deemed to
be unacceptable and judicial protection of those rights took root in the Community
legal order.21

B Negative and Positive Approaches to the Integration of Human
Rights

In essence, this initial step was an example of negative integration. Whereas positive
integration requires that affirmative steps be taken to expedite the achievement of
specified goals, negative integration confines Itself to a prohibition of violations of the
principle in question. But in this respect, the starting point was no different to that
which was used in relation to foundational developments in other fields of Community
Me. It is instructive to take as an example the centrepiece of the Community, the
creation of a Single Market through the establishment of the four fundamental
economic freedoms: free movement of goods, services, capital and labour. There, too,
the first step was the creation of an obligation of non-violation; a ban on measures
which would compromise the key principles. And again the Court of Justice played an
important role in interpreting these interdictions as legally enforceable duties. It is this
approach which scholars have characterized as negative integration.22

In these other fields it was not long before it became widely accepted that negative
integration was insufficient to attain the agreed goals. It needed to be matched and
complemented by positive integration. The result was the adoption of specific policies
in the various economic fields designed to ensure that the common market place
would become more than a series of legal prohibitions. It seemed self-evident that
courts alone could not ensure the full attainment of the four fundamental economic

" Art icle 6 (2) , TEU.
20 Art ic le 6 (4 ) . TEU.
21 See supra n o t e 9 .
22 Weiler. The Transformation of Europe'. 100 Yale low Journal (1991) 2403: and Pierson. The Path to

European Integration: A Historical Institutional Analysis'. 29 Comparative Political Studies (1996) 123.
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freedoms. The political institutions had to play their role too. A wide range of major
political initiatives followed.

In stark contrast, the move from negative to positive integration in the field of
human rights has been far more problematic. Already in 1977 the political
institutions of the Community jointly affirmed their support for the basic legal
principle of non-violation contained in the jurisprudence of the Court of Justice." But
in retrospect, it is now clear that what should have been no more than an initial
political step has become a powerful presumption that Community political activity in
the field of human rights should be largely confined to negative prohibitions rather
than positive initiatives. Thus on the one hand, starting with the Single European Act
of 1986, the commitment to respect for fundamental human rights has found an
increasingly important place, with ever more ringing rhetoric, in the Treaties. On the
other hand, however, attempts in the field of human rights to match the legal
prohibition on violation with positive measures and a pro-active human rights policy
have met with varying degrees of success and on some occasions with resistance and
hostility, principally from various Member States.

A few examples are sufficient to illustrate this inconsistency. In 1978 the
Commission proposed to begin a process which would lead to the European
Community's accession to the European Convention on Human Rights.24 The
proposal was important not only for its symbolism, but also for a series of practical
reasons. In particular, it would have sent the message that Community measures
were subject to the obligations contained In the Convention and that if Community
institutions, including the Court of Justice, were not vigilant, there would be a
prospect of being found to be in violation by the Court in Strasbourg. The relevant
provisions of the European Convention (especially the requirement 'to secure' the
relevant rights, as Article 1 puts it) have long been interpreted as imposing both
negative and positive obligations. But the proposal to accede was not taken up by the
Council and the Member States. Attempts to revive the initiative more than a decade
later also failed.25 The result is that the Treaty rhetoric affirms the normative
commitment to the European Convention on Human Rights, but this commitment is
not matched by political practice.

There are, nevertheless, some important Instances within Community law in which
the need for human rights measures to go beyond the principle of non-violation has
been understood. An inventory of Community activity in the field of human rights
would not be negligible, hi some cases such activity derives from specific legal bases to
be found in the Treaty, where human rights and the objectives of creating a common
or single market happen to coincide, at least in part Such has been the case, for
example, in the area of gender discrimination, where Community policies, though far

" Joint Declaration by the European Parliament the Council and the Commission. [1977] OJ C103/1.
24 Memorandum adopted by the Commission. 4 April 1979, Bulletin of the European Communities, Supp.

2/79.
" Commission Communication on Community accession to the European Convention for the Protection of

Human Rights and Some of Its Protocols'. Doc. SEC (90) 2087 final (19 Nov 1990).
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from perfect, have made important contributions and have afforded a degree of
protection going well beyond that which was available at the time within the Member
States. But, as important as such examples are, they also serve to highlight the fact
that in other areas of social policy there has been far less affirmative human rights
policy, and in some cases almost none.

In the external relations field, on the other hand, an early emphasis upon linking
human rights to sanctions, such as the suspension of aid or trade preferences, has
been definitively replaced by a more pro-active emphasis on promoting the
development of democratic institutions, strengthening the rule of law, working
through civil society, and both encouraging and funding specific human rights
initiatives.

C Institutional Arrangements

The institutional arrangements made by the Community in order to give effect to
human rights policies have generally been inadequate, both in relation to internal and
external matters. In the great majority of instances, the task has been left to entities
with a very vague human rights mandate, reinforced by little expertise and even less
interest In a few isolated instances, however, and especially in relation to external
policies, the Commission has established units with a specific mandate. They include
Unit 2 of Directorate A of Directorate-General 1A, responsible for human rights and
democratization; and Unit 4 of Directorate-General VIII responsible for the coordi-
nation of issues relating to the rule of law, fundamental freedoms, democratization
and institutional support. These isolated units have achieved an enormous amount
through the promotion of human rights activities in a wide range of areas.

But the complexity and fragmentation of the current arrangements are well
illustrated by the composition of the 'Standing Inter-Departmental Human Rights
Co-ordination Group', which sets the general guidelines for funding from the main
external relations human rights budget (under chapter B7-70). The group is
convened by DG IA and includes representatives from the Secretariat General,
Forward Studies Unit, Legal Service, and from Directorates-General I, I A, IB, n, V,
Vm, X, XI, XH, Xm, XV, XIX, XXn, XXIV, XXm, and ECHO.26 Even with respect to
external relations alone, the regional breakdown of responsibilities among Com-
missioners means that five different Commissioners and their respective bureauc-
racies have central roles to play.

This dispersal serves to highlight the extremely unsatisfactory state of affairs in
relation to responsibility for human rights matters within a very large institutional
apparatus which boasts all too little specialist human rights expertise in this field. It is
important that the key human rights-related Units exist within Directorates-General
IA and VIII. It is disturbing, however, that institutionally there is little more than that
in any concerted sense. The result is that the Community landscape of human rights

26 European Parliament Rqwrt on setting up a single co-ordinating structure within the European Commission
responsible for human rights and democratization (Lenz Report), A4-393/97, at 14.



668 EfJL 9 (1998), 658-723

policies is not without some important positive features, but it is clearly fragmented,
deficient in overall coherence and lacking in institutional leadership.

The recent decision of the European Court of Justice, in which it undercut the legal
basis of the financial support given by the Community to a myriad of human rights
agencies and activities, is emblematic.27 It was a perfect display of the consequences of
human rights activity without a coherent policy, of ad hoc action rather than the
achievement of programmatic goals, of almost intentional constitutional ambiguity
towards human rights, of the wilful lack of clarity as regards Community competences
and Jurisdiction, and the embarrassing realization that in this field the Community
has had to act by stealth and questionable constitutional means. In a perverse way the
decision has had a positive impact in so far as it has drawn both public and official
attention to the fact that the existing approach is in crisis and in need of major reform.

The decision also underscores that the European Court of Justice, no matter how
carefully it may be attuned to the need to ensure full respect of fundamental rights
within the Community legal order, cannot make up for the absence of the necessary
legal and policy commitments on the part of the other institutions.

D Excessive Reliance upon Judicial Remedies

Overall, human rights policy within the Community continues to rely far too heavily
on the premise that equipping individuals to pursue existing Community legal
remedies (both at the national level and through the possibility of references to the
European Court of Justice) is, for the most part, not merely sufficient but is even an
effective mechanism to guarantee that rights will not be violated within the
Community legal space. We challenge this implicit understanding. Judicial protection
at the instance of individuals is an important, even foundational, dimension of an
effective human rights regime. But while it is necessary, it is not sufficient. Effective
access to justice requires a variety of policies that would empower individuals to
vindicate the judicially enforceable rights given to them.28 Ignorance, lack of
resources, ineffective representation, inadequate legal standing and deficient remedies
all have the capacity to render judicially enforceable rights illusory.

In our view, therefore, too much faith is placed by the Community in the power of
legal prohibitions and judicial enforcement. The gap between the political rhetoric of
commitment to human rights and the unwillingness to provide the Union with the
means to make that rhetoric a living reality has only served to underscore the
inadequacy of the excessively judicially-focused strategy of negative integration in
relation to human rights. To pretend at the end of this century that human rights and
dignity can be guaranteed to all those, especially the weakest in our society, who need
them by simply affirming the principle of respect or even by rendering Community and
Union measures which are incompatible with human rights putatively illegal if
challenged before Community Courts, is a position which, at best, is overly
complacent

27 See supra note 18.
a See text accompanying note 107 below.
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E An Inadequate Information Base

The inadequacy of the Union's approach to human rights is made possible in part by a
knowledge and monitoring gap. The United Nations bodies responsible for supervising
states' compliance with their international human rights obligations have consist-
ently emphasized that effective monitoring systems are an indispensable foundation
upon which domestic human rights policies must be constructed.29 While there is a
great deal of unsystematic information which suggests lacunae and gaps in the
vindication of human rights in the field of application of Community law, no observer
can have a comprehensive picture in this regard because there is no agency which is
empowered to provide or collect such information in a regular, ongoing and
systematic fashion. As a result, the Community lacks the necessary information base
upon which it should make decisions as to the identification of legislative and policy
priorities and the allocation of administrative and budgetary resources in the field of
human rights.

A similar vacuum exists in relation to external relations. The absence of any
systematic approach to monitoring and reporting has frequently been remarked
upon, whether by the Parliament, the Economic and Social Committee, non-
governmental organizations Involved in EU matters or outside experts. The conse-
quence is that the various policy-making and review exercises undertaken by the
different institutions within the Union are based upon Inadequate, uneven and above
all unreviewable data and analysis. The resulting situation is unsatisfactory from the
point of view of the institutions themselves, of third countries who should know the
basis upon which an EU evaluation of their performance has been based, and of civil
society whose informed capacity to scrutinize is an indispensable element in a
consistent, coherent, transparent and well-supported human rights policy.50 If
human rights are to be given their due in the context of the Second and Third Pillars,
transparent reporting, based on objective and systematic monitoring, is essential. The
availability of such reports would also have the capacity to increase considerably the
effectiveness of the role played by the Parliament.

What is needed are not isolated Initiatives — a database here, a new report there —
nor even greater transparency; rather, a fundamental rethinking of the entire Union
posture in this area is required.

4 Why Does the EU Need a New Human Rights Policy?
The call for a new human rights policy derives both from an assessment of the current
internal situation and from the particular historical context in which the Union finds
itself. It must be emphasized, however, that the need for such a policy is far greater

See Alston, The Purposes of Reporting', in United Nations, Manual on Human Rights Reporting (1997) 19;
and Bloed et al (eds). Monitoring Human Rights In Europe Comparing International Procedures and

Mechanisms (1993).

See generally Decaux. supra note 15.
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now than it was, even In the recent past. We discuss elsewhere in this article" the
judgment of the European Court of Justice of 12 May 1998, which has highlighted the
disarray of important aspects of existing policies. Other current developments within
the Union, in Europe as a whole, and in the world at large, also make it imperative for
action to be taken now. This is demonstrated by a variety of factors, including those
noted below.

A The Internal Human Rights Situation

The approach adopted in this article is not driven primarily by a sense that there are
systematic violations of human rights occurring within the Union which remain
entirely unaddressed. But, by the same token, there clearly are many human rights
challenges which persist and to which greater attention must be given. This is clear
from a wide range of sources, including various reports by the European Parliament,
by the European Commission, and by non-governmental groups such as Amnesty
International and Human Rights Watch.32 We do not intend to replicate that
information or to dwell on the details of the violations that persist Suffice it to note
that they include a resurgence in racist and xenophobic behaviour, a failure to fully
live up to equality norms or to eliminate various types of discrimination, major
shortcomings In the enjoyment of economic, social and cultural rights of disadvan-
taged and vulnerable groups, unsatisfactory treatment of refugees and asylum
seekers, inhumane and degrading treatment of detainees, and so on."

Although (for reasons of Community competences vis-d-vis those of the Member
States) it is not for the institutions of the Union to take it upon themselves to seek to
resolve these problems, it can equally well not stand passively by and chant the
mantra of exclusive individual Member State competence while taking no steps to
contribute to an improvement of the situation. In short, the Union must have a
human rights policy, albeit one that takes appropriate account of the various
principles upon which it has been established.

B The EU's Role in the World

The European Union is a key player in world affairs. It has close to 7 per cent of the
world's population and almost as many people as the USA and Japan combined. It

See tart accompanying note 18.
For example Communication from the Commission: An Action Plan against Racism, Doc. COM(1998)
183 final (25 March 1998): European Parliament, Annual Report on human rights throughout the
world In 1995-1996 and the Union's human rights policy (Rapporteur Mrs C Lalumiere), Doc
A4-04O0/96 (28 Nov 1996) (the next Annual Report on that issue is due In late 1998): European
Parliament, Annual Report on respect for human rights in the European Union In 1994 (Rapporteur.
Mrs L de Esteban Martin), Doc A4-O223/96 (1 July 1996); European Parliament, Annual Report on
respect for human rights In the European Union (1996) (Rapporteur Mrs A. Palller), Doc. A4-O034/98
(28 Jan 1998); Human Rights Walch World Report 199«(1998) (citing 'significant blemishes on Europe's
record in promoting human rights'. Ibid, at xxv); Amnesty International, Annual Report 1998 (1998).
Some of these issues are addressed In more detail below.
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accounts for 2 7 per cent of the world's Gross Domestic Product, almost one-fifth of its
trade flows and well over half of the total official development assistance flows to
developing countries. While it is true that these figures are only the aggregate of 15
different sets of national statistics, the Union's determination to be more than the sum
of its parts is reflected in a wide range of treaty commitments, policies and
programmes. Along with the power and influence that these statistics represent
comes responsibility. The Union cannot be a credible defender of human rights in
multilateral fora and in other countries (as it has long sought to be) while insisting
that it has no general competence of its own in relation to those same human rights.

Thus, for example, the EU strongly supports UN measures to persuade governments
to establish national human rights institutions, but it does not have such an
Institution itself and nor has it encouraged its own Member States to establish them.
To take another current example, the Union adopted, in May 1998, a 'Common
Position on Human Rights, Democratic Principles, the Rule of Law and Good
Governance in Africa', which proclaimed its objective of working 'in partnership with
African countries to promote respect for human rights' and the other stated
objectives.*4 There is, however, no equivalent policy which commits the EU to work
actively within Europe in relation to human rights. The need to end this double
standard can perhaps best be expressed in biblical language by noting that, if it is to be
consistent and have credibility, the EU must do unto Itself as it would have others do
unto themselves.

In short, as Europe finds itself increasingly playing a major role in world politics, the
commitment to human rights, democracy and the rule of law will acquire not simply a
greater urgency but will require a much more coherent and consistent policy towards
other countries.

C Monetary Union

The Union is poised to realize Economic and Monetary Union. Hesitatingly, but
steadily, the matching of Europe's external political presence with its internal
economic might is occurring. Already from 1 January 1999 EMU will bring a single
currency to some 290 million people. Its economic and political significance to the
entire Union cannot be overestimated. But it is no secret that, even among the
enthusiasts, expectations have been mingled with anxiety and even fear." In part this
is fear of the unknown and anxiety over the need to re-imagine oneself as part of a new
economic polity. Inevitably the increased economic freedoms of an economic and
monetary union make each individual feel smaller and fear the Impact on his or her
daily activities, especially since EMU is associated with a monetary discipline which

Common Position of 25 May 1998 defined by the Cound] on the basis of Article J.2. of the Treaty on
European Union, concerning human rights, democratic principles, the rule of law and good governance
In Africa, OJ C L158/1 (2 June 1998).
See In general H. Ungerer. A Concise History of European Monetary Integration: From EPV to EMU (1997);

and L Tsoukalls. 'Economic and Monetary Union'. In R Wallace and W. Wallace (eds). Policy-Making in
the European Vnion (3rd ed.. 1996) 279.
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poses a particular challenge to the tradition of human solidarity that has charac-
terized the European approach to social and economic policy. It would be appropriate,
precisely at this moment of EMU-propelled monetary rigour, to find equally visible and
tangible ways to affirm the European humanist tradition.

There is something terribly wrong with a polity which acts vigorously to realize its
economic ambitions, as it clearly should, but which, at the same time, conspicuously
neglects its parallel ethical and legal obligations to ensure that those policies result in
the fullest possible enjoyment of human rights.

D Enlargement

Eventual enlargement towards Eastern Europe will create the world's largest trading
bloc and zone of economic liberty. At present, five new members look very likely and in
the longer term the number may be as high as 13 countries. To many, enlargement is
a moral imperative. And rightly so. But it will not come without costs — and our
concern is not simply or primarily with economic costs. Enlargement inevitably
means a further diminution in the sense of importance felt by each individual within
the polity. As the Union widens and the machinery of governance grows more
complex, the sense of individual alienation, of despair at being able both to influence
decision-making and understand its rationale, will correspondingly deepen.
'European citizenship' must not become a beautiful phrase devoid of meaningful tools
for individual empowerment Moreover, the challenges posed by enlargement are not
only structural or size-related. With enlargement, the Union will be importing a new
set of unresolved minority issues as well as additional human rights challenges, whose
solutions will test the strength of many Community policies.

In some respects the Union has looked ahead to this prospect. Articles 6(1) and 49
TEU together provide that only a European state which respects the principles of
liberty, democracy, respect for human rights and fundamental freedoms, and the rule
of law may apply to become a member of the Union. And, as noted earlier, there is a
new procedure for the suspension of the rights of Member States in case of a 'serious
and persistent breach' of these principles.36 But such policies and procedures look very
strange alongside the Union's continuing insistence that it cannot itself have an
overall policy to promote human rights within the Union. Now is the time to act to
remedy this deficiency. The motivation of action taken only after the enlargement
process has borne fruit will be suspect and a strong policy will be much more difficult
to achieve at that late stage.

E Globalization

The globalization of the world economy, coinciding with the acceleration of measures
to consolidate the European advanced market place, gives rise to a variety of
additional human rights-related challenges. Some of these are linked to the

•* Article 7 TEU.
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diminishing capacity of individual governments to deal adequately with certain
problems, either because of the increasingly transnational character of the problem or
because of the pressures on governments themselves to 'downsize'.37 Other challenges
arise in relation to the new information technologies which are the engine for much of
the thrust towards globalization. Issues of privacy and equal access are the most
visible of what a new generation of rights must address.

Likewise, the breakdown of traditional distinctions between trade in goods and
services, between information and entertainment, between the commercial and
material and the cultural and spiritual, highlight the need to rethink the compart-
mentalized ad hoc approach to rights which hitherto has characterized the Union's
approach. These developments call for new and innovative thinking and approaches,
which in turn will inevitably require a significant component of EU-Ievel implemen-
tation. In addition, globalization has been accompanied by significant growth in the
importance of non-governmental groups and coalitions whose activities and influ-
ence transcend the borders of even strong regional groupings of states.

F The Third Pillar

As the Community assumes far greater administrative and legislative responsibility in
relation to Justice and Home Affairs, the need to assure, at the Community level, the
rights of those affected by this new Jurisdiction becomes more pressing. As long as
responsibility in these areas was kept almost entirely outside the competence of the
Community, the absence of a strong human rights policy in relation to those matters
was defensible. As cooperation develops and the Community moves towards
assuming considerably expanded powers, a parallel human rights policy must be seen
as an indispensable counterpart.

G The Amsterdam Treaty

The Treaty of Amsterdam of 199 7 introduced a number of elements which require the
development of a new human rights policy:
• The Treaty now provides for the first time that the EU is founded on the principles

of liberty, democracy, human rights and the rule of law. It would be odd if this
innovation were to have no significant policy implications and were instead to be
treated as a mere rhetorical flourish.

• The Treaty requires the Court of Justice, in so far as it has jurisdiction, to apply
human rights standards to acts of Community institutions. The fact that these
institutions are now subject to judicial scrutiny in a more structured way than
was possible before should surely prompt careful reflection as to what steps could
be taken to ensure not only compliance but the active promotion of respect for
human rights.

17 See generally Alston. The Myopia of the Handmaidens: Internattonal Lawyers and Globalization'. 8 EJTL
(1997) 435; R. Aitmann (ed.). Globalization and Europe Theoretical and Empirical Investigations (1998); A.
Rarin and E. Sadka (eds). The Economics of Globalization (1998).
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• Amsterdam significantly expands the Community's powers to take appropriate
action to combat a wide range of forms of discrimination. Given the problems that
remain to be overcome in this area it is inconceivable that new policies will not be
needed. The broader human rights context of any such policies should be clearly
recognized.

• The Third Pillar reforms dealing with police and judicial cooperation in criminal
matters require significant accompanying initiatives in the human rights field.

• As also noted above, the Treaty introduces the possibility of suspending the rights
of a Member State for human rights breaches. That provision cannot be permitted
to remain a dead letter. Consideration must be given now to the procedures which
will be followed in such an event.

In summary, although there is just cause for satisfaction with a Europe which is
taking formidable steps to realize its aspirations, two hard and discomforting truths
must also be faced. First, current policies such as monetary union, enlargement and
ever greater engagement with the global economy pose new threats, and create new
challenges, to the European commitment towards the safeguarding of fundamental
human rights. Second, public opinion is deeply ambivalent towards some of the
principal developments within the Union. A cleavage between the increasingly
generous verbal affirmation of commitment to human rights without matching the
rhetoric with visible, systematic and comprehensive action will eventually undermine
the legitimacy of the European construct In the pursuit of this grand design that is the
European Union it is essential to keep constantly in mind the centrality of the
individual — the men and women of whom and for whom ultimately Europe is made.

5 Objectives of the Proposed New Human Rights Policy
The preceding parts of this article have briefly assessed the EU's existing approach to
human rights and examined some of the factors that underscore the need for a new
human rights policy. Before developing specific policy proposals it is instructive to
begin by clarifying the objectives that such a policy should be designed to meet.

Without going into the specific details, which are developed later in this analysis,
the following should be the principal characteristics of a new policy:
1. Acceptance of the fact that there is a need for a comprehensive and coherent EU

human rights policy based on a clarification of the constitutional ambiguity
which currently bedevils any discussion of Community action in this field;

2. The development of more consistent linkages between Internal and external
policies and the promotion of greater interaction and complementarity between
the two levels;

3. The establishment of detailed, systematic and reliable information bases upon
which the various actors (including Member States, the Commission, the
Council, the European Parliament and civil society) can construct integrated,
calibrated, transparent and effective policies;
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4. The development of a pool of knowledgeable and experienced personnel with the
necessary technical and policy-making expertise In human rights, thereby
overcoming the current dispersion of human and financial resources, especially
within the Commission;

5. The promotion of more effective coordination among the many Community
actions, programmes and initiatives already being undertaken in the field of
human rights by different Commission services so as to achieve a more coherent
whole and so as to prevent duplication in this field;

6. Changing the human rights culture of the Community legislative and adminis-
trative apparatus — in the way that has to some extent now been achieved in the
field of environmental protection and, more recently, in relation to subsidiarity;

7. The elaboration of policy approaches which bring the human rights dimensions
of action under each of the three Pillars into closer alignment, while respecting
the key differences in terms of Community competence, financing and decision-
making processes;

8. Enabling the European Parliament to play a more effective role in shaping human
rights policy through giving it greater and more assured access to reliable
information and enhanced opportunities to interact constructively with the
Council and Commission;

9. Increasing the accessibility of existing avenues for judicial vindication of human
rights both through national courts and through the European Court of Justice,
as well as through the development of the new judicial opportunities provided for
in the Amsterdam treaty;

10. The identification of new policy options designed to ensure that the culture and
methodology of human rights are able to adapt and respond to the needs of a
rapidly changing political and economic environment;

11. Creating opportunities for more sustained consultation with non-governmental
organizations, as well as civil society in its broadest sense, in all aspects of EU
policy-making and, where feasible, in the implementation of those policies;

12. Strengthening the coherence and unity of external human rights policies
through the development of more principled, predictable and transparent
procedures and criteria in relation to aid and its suspension;

13. Ensuring a more effective EU role in Influencing, shaping and acting as a catalyst
to achieve, where appropriate, greater respect for human rights among some of
the Union's interlocutors and partners, including within multilateral fora;

14. Facilitating a more principled and consistent European policy In response to
serious violations of human rights among interlocutors and partners. Such a
policy would also relate to third countries which are not covered by the two new
proposed Community Regulations.

15. Being in the vanguard of efforts to provide effective and more assured flows of
humanitarian assistance, combined with an appropriate emphasis upon human
rights;
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16. Supporting the work of other international institutions, particularly that of the
United Nations High Commissioner for Human Rights, the United Nations High
Commissioner for Refugees, the Council of Europe and the OSCE.

6 Towards a New Approach

A Rethinking the Tasks and Institutions

There is no shortage of criticism that has been directed at the existing approach. It has
been variously described by its critics as piecemeal, ad hoc, inconsistent, incoherent,
half-hearted, uncommitted, ambiguous, hypocritical, and so on. Indeed, we use some
of these terms ourselves elsewhere in this article in relation to specific policies.

Nevertheless, it must be emphasized that the existing policies, in their totality, are
not misconceived, misguided or wholly inadequate, hi fact, it is not necessary for there
to be a radical departure from the policies that are currently in place. On the contrary,
in many respects existing arrangements provide an appropriate basis upon which to
construct the new, much-needed policy.

Stated differently, most of the important pieces of the jigsaw puzzle that are required
to make up an EU human rights policy already exist in a recognizable form. What now
needs to be done is to put them in their correct places and to provide the glue that is
indispensable for holding them together as part of a single picture.

As a prelude to identifying the principal elements for a new policy, it is appropriate
first of all to emphasize what the policy is not about. Thus, the proposed new policy:
• is not premised on the need to recognize new rights;
• does not depend upon future amendments to the Treaty;
• will not significantly alter the existing Institutional balance within the Union;
• does not imply any major realignment in the relationship between the

Community and the Member States; and
• is not dependent upon a major increase in available resources.

While some changes of this nature might be desirable at some stage in the future, none
of them is essential for the implementation of the principal parts of the package that is
proposed below.

B Moving towards New Institutional Roles

The institutional dimension of the proposed human rights policy Is based on the
assumption that, if it is to be credible, consistent and effective, such a policy must
engage all Community and Union institutions to the extent of their legislative and
executive constitutional roles. By the same token, it Is In the exercise of those very
roles that human rights deficiencies may often occur. There would be an in-built
conflict of interest if both supervisory and executory functions were assigned to the EU
Institutions. They are designed to be the guarantors of human rights, but they are also
potential violators. This is a tension that has to be resolved.
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The classic model of assigning exclusive supervisory functions to the European
Court of Justice is inadequate in itself. Such a court can be an effective guarantor of
human rights once cases are brought before it But, as mentioned, the underlying
theme of this analysis is the need to go beyond the model of reliance upon self-help by
affected individuals who must invoke judicial protection. Thus, the supervisory
function requires pro-active monitoring designed to detect areas of human rights
concerns.

What is needed therefore is an institutional model which rests on the development
of three already existing foundations. This model should consist in essence, of:
1. the establishment of a clear set of executive functions to be exercised by the

Commission through the creation or designation of a Directorate-General with
responsibility for human rights, to be headed by a separate Member of the
Commission;

2. the development of a monitoring function to be achieved through the creation of
a new agency or through a substantial expansion in the scope and power of the
existing European Monitoring Centre on Racism and Xenophobia in Vienna;58

the latter should be transformed into a veritable Monitoring Agency, with
monitoring jurisdiction over all human rights in the field of application of
Community Law; and

3. the development of a specialist human rights unit within the functions already
envisaged to be performed by the new High Representative for the Common
Foreign and Security Policy.

hi addition, as part of such a changed institutional framework, all other institutions
of the European Union should be called upon to enhance their human rights functions
and sensibilities. In subsequent parts of the article we amplify on this basic
institutional set up.

It must be emphasized, however, that to a very large extent these proposals are part
of a single coherent and integrated package of measures designed to reflect a new
human rights policy. The adoption of one or two elements, accompanied by neglect of
the others, will not achieve the desired overall result. There is a synergy within the
various institutional proposals which is especially important To take but one
example, the Parliament needs to have a Commissioner and a specialized Directorate-
General as interlocutors and to benefit from a more elaborate and sophisticated
common foreign and security policy (CFSP) human rights framework if it is to be able
to develop its own role to the extent that we, and the Parliament Itself, deem desirable.

7 Legal and Constitutional Aspects of a New Policy
The first essential element in building a new EU human rights policy is to establish that

See Coundl Regulation (EC) No. 1035/97of2 June 1997 establishing a European Monitoring Centre on
Racism and Xenophobia, OJ L 151/1 (10 June 1997).
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such a policy lies within the constitutional competence of the Community and that it
would not violate important principles such as that of subsidiarity.

A Competences"

The need for a comprehensive human rights policy seems so compelling that it will be
very difficult for an outside observer to understand why such a policy has not already
been adopted. There are many reasons. Principal among them is the issue of
competences. Yet the proposal for a significantly expanded human rights policy would
be either naive or fraudulent if the Community and Union lacked the legal
competences to enact it.

The Treaty did not, and still does not, even after the measures introduced in
Amsterdam, list human rights among its objectives. Opposition to a human rights
policy, to accession to the European Convention on Human Rights, to the drafting of a
Community 'Bill of Rights', and to a range of other policy proposals which have failed
to gain acceptance over the years can all be explained in large measure by a concern
that the Community lacks any significant constitutional competence to deal with all
but a very circumscribed range of human rights matters. Underlying this concern is a
fear that allowing the Community to move beyond a policy of not violating human
rights would lead it to encroach on areas which are outside its jurisdiction and should
be reserved to the Member States. Those who hold this view would argue that the
potential reach of human rights policies is almost unlimited. And it is true that human
rights do directly affect all activities of public authorities and, depending on their
definition, also touch upon many areas of social activities of individuals. The fear is
that empowering the Community in the field of human rights would be an invitation
to a wholesale destruction of the jurisdictional boundaries between the Community
and its Member States. It would be ironic if a proposed new policy, whilst motivated by
the desire to vindicate fully the values represented by human rights, trampled over the
equally important democratic and constitutional principles of limited governance and
attributed powers.

The issue of competences is of particular importance In this context not only
because of the extent to which it has underpinned the resistance to an EU human
rights policy on the part of some states but perhaps more importantly because it has
been the preferred excuse invoked by those who do not want such a policy for very
different reasons. Those reasons range from a simplistic belief that the Union can and
should confine itself to a narrow range of economic aspects of integration to a more
general sense that human rights just get in the road of efforts to build a strong and
wealthy new Europe. Whatever the motivation, it is essential to put the issue of
competences Into perspective so that the debate over the real issues can move ahead.

1 Rejecting Extreme Positions

Earlier debates about a human rights policy for the Community seemed to oscillate
between two, equally untenable, poles. There were those, including in some contexts

n See generally Wdler and Fries. The Competences of the EU In Human Rights'. In Alston, supra note 10.
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the Commission, who seemed to believe that the commitment to ensure respect for
human rights gave the Community a plenary jurisdiction in this area. Certainly,
many suggestions by non-governmental groups have tended to reflect such an
assumption and to dismiss arguments to the contrary as being driven by anachronis-
tic concerns to protect state sovereignty. The opposite extreme would suggest that
human rights are matters which are almost by definition reserved exclusively for
action by the Member States. In this vein, the Council, whilst acknowledging a certain
competence in the field of international cooperation and development, has consist-
ently held that a general Community human rights policy, especially one impinging
on action by and in the Member States, was outside the legislative jurisdiction of the
Community.

In fact, both of these extreme positions are wrong. Neither the Community nor the
Union have a plenary human rights jurisdiction in the way that Member States have.
However, it is clear that, within carefully delineated boundaries, the Community and
the Union do enjoy the necessary jurisdiction to enact a comprehensive and
meaningful policy.

2 Human Rights as Cross-cutting Concerns

It is instructive, by way of analogy, to consider some of the areas in which the
Community has assumed exclusive competences, such as major aspects of the
Common Commercial Policy, of the Common Agricultural Policy (which often
implicate rights to property) or of the Single Market concerning the free movement of
labour. It seems self-evident that in those areas it is only the Community which could
reasonably be considered to be the custodian of human rights — in the same way that
the Member States are custodians of human rights in the vast areas of state
jurisdiction, like criminal law, which are largely outside Community jurisdiction.

It is true that Europe has evolved what is probably the most sophisticated system of
judicial protection of human rights, involving both the domestic constitutional orders
of the Member States and the European Convention system. Each of these has its
unique characteristics that must be preserved and allowed to play its rightful role. But
there are also aspects of European Community activity which are not subject to
effective human rights control at these levels. Given the consistent expansion of
Community responsibilities, it becomes all the more imperative that they be
accompanied by necessary measures, at the Community level, to ensure the
protection of human rights.

But human rights principles, which impinge upon such a wide and vitally
important array of policies at all levels, cannot simplistically and definitively be slotted
into a single pigeon hole. Instead, they must be considered to cut across all levels of
national and transnational governance and regulation and each level must be
enabled to play its appropriate part. This includes, on the one hand, the United
Nations and the Council of Europe with their array of human rights treaties and other
instruments and, on the other hand, NGOs, other groups and individuals, and of
course everything that comes in between.

A useful analogy in the context of Community law is the issue of privacy and data
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protection. This is a classic cross-cutting issue with multiple dimensions which do not
fall easily within either the exclusive competence of the Community or that of the
Member States. That ambiguity, however, did not prevent the Amsterdam Treaty
from providing that all Community institutions would be bound by the relevant
privacy principles; nor did it stop it from setting up 'an independent supervisory body'
to monitor compliance.40

The Community should aim to create what might be termed a 'Common Human
Rights Area', in which interlocking and overlapping levels of protection interact
synergistically with each other.

B The Legal Bases for a Human Rights Policy

It sometimes seems to be thought that the reasoning used by the European Court of
Justice in its Opinion 2/94 on Community accession to the European Convention on
Human Rights41 not only prevents such accession in the absence of a specific Treaty
amendment, but also makes it virtually impossible to develop a general human rights
policy unless it too were specifically authorized by a Treaty amendment. In our view,
however, a Treaty amendment is not required in order to provide a legal basis, or legal
bases, for the human rights policy we envisage. Such a policy would be perfectly
consistent with the jurisprudence of the Court, including its Opinion 2/94. At no point
in that Opinion did the Court suggest that the protection of human rights was not an
objective of the Community, nor did it say that the Community lacked competence to
legislate in the field of human rights. Because of the centrality of this issue, it seems
necessary to devote particular and detailed attention to it.42

1 Complying with the Interpretations of the European Court of Justice

In its jurisprudence, the Court has articulated three critical constitutional principles
which inform this field. The first affirms that ' . . . respect for human rights is a
condition of the lawfulness of Community acts'. The second affirms that it is the
positive duty of the institutions'... to ensure the observance of fundamental rights', hi
other words, they are obligated not simply to refrain from violating them, but to
ensure that they are observed within the respective constitutional roles played by each
institution. Finally, the human rights jurisdiction of the Community extends only '...
the field of Community law'.43

A Community Human Rights Policy must, therefore, not extend beyond the field of
Community law. That boundary, like many other legal boundaries, is not always
razor sharp. There are likely to be some hard cases. But that does mean that the vast
areas of Member State action which fall outside the reach of Community law will be
beyond the writ of a Community human rights policy. By contrast, all those areas

40 Article 2 8 6 TEC.
41 [1996] ECR 1-1759.
" For an excellent analysis of the Opinion see Gaja. 'Opinion 2 / 9 4 ' . 33 Common Market Law Review (1996)

973.
41 For an analysis of this jurisprudence see Weiler, 'Fundamental Rights and Fundamental Boundaries: On

Standards and Values in the Protection of Human Rights'. In Neuwahl and Rosas, supra note 8. at 51.
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which are regulated by the Community or come within the reach of Community law
can and should also be subject to its human rights policy.

Especially since the entry into force of the Single European Act, the question of the
legal basis for Community legislation has become critical, given the different political
consequences of varying legal bases in terms of voting procedures and the role
accorded to the European Parliament. What legal basis, then, could and should be
used by the political institutions when exercising their duty to ensure the observance
of fundamental rights in the field of Community law?

2 The Specific Treaty Provisions

There are several potential legal bases, although attention is given below to only the
most salient.

The first is that governing action in a specific field. For example, the Community
'legislative branch' (the Commission, the Council and the Parliament) could, and in
our view should, attach to any legislation it passes a 'human rights clause' dealing
with matters such as transparency, the availability of information to interested
parties, the possibilities open to those affected to launch an appeal, the availability of
legal aid and the like. This would be consistent with the commitment in Article 1 of the
EU Treaty to take decisions 'as openly as possible' and of new Article 255 of the EC
Treaty providing for enhanced public access to Community documents. There are few
areas of Community activity which cannot, negatively and positively, affect the
fundamental rights of individuals and groups. In this way, the Community would
consistently and routinely be affirming that it considers its legislative action to
conform with its human rights undertakings and would make it possible for those who
believe otherwise to take appropriate action.

In some fields, unchallenged Community competences which underpin legislation
also coincide with a classic fundamental right — such as the right to freedom of
movement, access to employment and Article 141 TEC establishing the principle that
men and women have the right to receive equal pay for equal work and for work of
equal value. In other fields, the importance of fundamental rights is specifically
mentioned — such as in relation to the provisions dealing with Cooperation and
Development.*4 Similarly, under Article 13 TEC as introduced by the Amsterdam
Treaty, 'the Council, acting unanimously on a proposal from the Commission and
after consulting the European Parliament, may take appropriate action to combat
discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or
sexual orientation'. Indeed, such measures were taken even prior to the enactment of
that Article, on the basis of existing non-discrimination provisions, such as in the case
of the Broadcasting Directive. Article 13 is especially significant since the right to
non-discrimination and the duties that flow from that right are at the core of a great
number of other human rights and thus provide a broad foundation upon which to
build a human rights policy.

An appropriately broad human rights policy cannot, however, be constructed

44 Article 177 TEC.
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entirely on the basis of individual provisions of this type. As is the case in a great many
areas of Community activity, certain measures would have to cut across several fields,
in the sense that they have implications for a broad range of horizontal and
institutional matters. In relation to these, a prudent usage of Article 308 would be
permissible.

Because this provision was a central focus of Opinion 2/94 of the European Court of
Justice it is necessary in this context to explore whether our conclusion is compatible
with the view expressed by the Court, hi its Opinion the Court noted that:

No Treaty provision confers on the Community Institutions any general power to enact rules
on human rights ..."

This then led the Court to ask whether, in the absence of such express or implied
powers, Article 308 could provide the necessary legal basis. It defined the function of
the Article thus:

Article 235 [new Article 308] is designed to fill the gap where no specific provisions of the
Treaty confer on the Community institutions express or implied powers to act if such powers
appear none the less to be necessary to enable the Community to carry out Its functions with a
view to attaining one of the objectives laid down by the Treaty.4*

hi considering whether that Article could then be used as a basis upon which to
proceed with Community accession to the European Convention on Human Rights,
the Court concluded in the following terms:

That provision, being an Integral part of an institutional system based on the principle of
conferred powers, cannot serve as a basis for widening the scope of Community powers beyond
the general framework created by the provisions of the Treaty as a whole and, in particular, by
those that define the tasks and the activities of the Community. On any view. Article 235 [new
Article 308] cannot be used as a basis for the adoption of provisions whose effect would, in
substance, be to amend the Treaty without following the procedure which it provides for that
purpose.47

What then are the implications of this reasoning for the proposal that the
Community should adopt a human rights policy which relies, by no means exclusively
but at least in part, on Article 308 ? hi our view it is clear that such a policy would be in
conformity with the Court's reasoning provided that it:
• does not entail the entry of the Community into a distinct international

institutional system;
• does not modify the material content of human rights within the Community

legal order; and
• does not have fundamental institutional implications.

hi other words, a Community human rights policy which respects the current
institutional balance and which scrupulously remains within the field of Community

" [1996] ECRI;1759, recital 27.
44 Ibid, recital 29.
47 Ibid, recital 30.
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law could be based, in part, on Article 308 TEC. The approach suggested in this article
meets these criteria.

C Subsidiarity

Finally, a word about the important principle of subsidiarity, which requires that
decisions should always be taken at the level closest to the citizen at which they can be
taken effectively, thus creating a presumption in favour of action at the level of the
Member States except where exclusive Community competence has already been
granted.48

It seems sometimes to be assumed that the application of this principle requires that
responsibility for matters dealing with human rights should remain at the national
level. But this is a false assumption which actually undermines the objectives of the
principle. Subsidiarity is not a one-way street.49 Consistent with the principle,
Community-level action is warranted if the objective in question cannot be adequately
achieved by Member State action alone and if the scale or effects of the proposed
measures favour Community action. Clearly where the measures in question are
taken by the Community within the field of Community law it makes no sense to argue
that individual Member States are best placed to ensure not only that those measures
do not violate human rights but that they do whatever they can to promote respect for
them. Moreover, the guidelines contained in the Protocol on subsidiarity attached to
the Amsterdam Treaty correctly emphasize that Community action might be
necessitated by various factors, including the transnational dimensions of an issue
and the existence of treaty obligations.

Thus a Community human rights policy is not only consistent with the principle of
subsidiarity, but is in some measure a necessity required by that principle.

8 The Context of European Union Human Rights Policy

A The Relationship ofEU Policy to the Broader Human Rights Setting

An EU human rights policy can neither be conceived nor executed without full
account being taken of the broader human rights context in which the Community
finds itself. This includes the normative foundations upon which the international and
European human rights systems have been constructed as well as the institutional
framework which European states have played a key role in establishing in order to
ensure that effect is given to the obligations that they and other states have assumed.

De Biirca, The Principle of Subsidiarity and the Court of Justice as an Institutional Actor'. 36 Journal of
Common Maria Studies (1998) 1; and van Kersbergen and Veibeek, The Politics of Subsidiarity in the
European Union', 32 Journal oj Common Market Studies (1994) 215.
See Strozal. 'Le Principe de subsidiarity danj la perspective de I'lntigraUon europeenne: une enlgme et
beaucoup d'attentes'. 30 Revue trimauieWe de droll atropetn (1994) 373.
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But while the European Council, as noted earlier, has long appealed to all states to
accede to the principal International instruments to which they are not yet party and
to ensure 'more stringent implementation of those instruments', the fact remains that
not all EU Member States have ratified even the six core United Nations instruments.50

Two (Belgium and Ireland) have yet to ratify the Convention against Torture; another
(Ireland) is not a party to the Convention on the Elimination of All Forms of Racial
Discrimination; three (Belgium, France and the United Kingdom) have not ratified the
Second Optional Protocol (aiming at the abolition of the death penalty) to the
International Covenant on Civil and Political Rights (ICCPR); and one (the United
Kingdom) has not yet accepted the individual complaints procedure under the (first)
Optional Protocol to the ICCPR. The Council's call for 'stringent implementation' also
raises the issue of reporting and the desirability of EU states leading by example. Yet
one EU state (Greece) has yet to submit its initial report under one of the UN Covenants
which it ratified more than 13 years ago.51

Similarly, although the 15 Member States of the EU have all been long-term
participants in, and very active proponents of, the human rights system established by
the Council of Europe, there remain significant and unfortunate gaps in the
ratification record of EU states.52 Thus, for example:
• Protocol No. 4 of 1963, which prohibits imprisonment for breach of contract,

guarantees freedom of movement and residence and bans collective expulsions,
has not been ratified by Spain or the United Kingdom;

• Protocol No. 6 of 1983, abolishing the death penalty, has not been ratified by
Belgium, Denmark or the United Kingdom;

• Protocol No. 7 of 19 84, dealing with rights of lawfully resident aliens, and rights
arising in criminal proceedings, has yet to be ratified by Belgium, Germany,
Ireland, the Netherlands, Portugal, Spain or the United Kingdom.

While the European Social Charter of 19 61 has been ratified by all EU Member States,
the various attempts to update it both substantively and procedurally have garnered a
lukewarm reception. In particular:
• the Additional Protocol extending the rights recognized has yet to be ratified by

Austria, Belgium, France, Germany, Ireland, Luxembourg, Portugal, Spain and
the United Kingdom;

• the Protocol aimed at improving the supervisory machinery has not been ratified
by Belgium, Denmark, Germany, Luxembourg, Spain or the United Kingdom.

• the Additional Protocol providing for a complaints mechanism has been ratified
by only five (Finland, Greece, Italy, Portugal and Sweden) of the 15 EU states.

Those instruments are reprinted tn United Nations, A Compilation of International Instruments (2 vols..
1994). The Information concerning UN instruments was derived from the treaty body database of the
Office of the UN High Commissioner for Human Rights, on 9 September 1998.
UN Doc. E/1998/22, Anna 1. at 100.
The Information concerning Council of Europe instruments was taken from the Council of Europe's web
site on 9 September 1998. The Instruments referred to are reprinted In United Nations, A Compilation of
International Instruments (VoL 3, 1997).



An 'Ever Closer Union' in Need of a Human Rights Policy 6 8 5

The two minority rights treaties adopted by the Council of Europe have also attracted
relatively little commitment from within the EU:
• the European Charter for Regional or Minority Languages has been ratified by

only two EU states (Finland and the Netherlands);
• the Framework Convention for the Protection of National Minorities has yet to be

ratified by eight EU states (only Austria, Denmark, Finland, Germany, Italy, Spain
and the United Kingdom have ratified).

This incomplete record of the EU states sits rather uncomfortably beside the fact that
the record of ratification of these treaties by those states which aspire to EU
membership has been the subject of careful scrutiny in the context of discussions over
the basis for potential membership. It would seem difficult for the Union, either as a
matter of fairness or logical consistency, to be imposing requirements on applicant
states to meet a level of Community acquis which has yet to be fully met by existing
Member States.

It might be argued in response to this analysis that the existing level of diversity in
relation to the acceptance of international and regional standards is unproblematic
and simply honours the principle of subsidiarity by permitting each Member State to
decide such matters for itself. But while comprehensive uniformity cannot, and should
not, be required in relation to every single Internationa] human rights standard, there
are powerful reasons for concluding that there must be a common core of shared
standards. These should include, as a minimum, the six basic UN treaties and each of
the principal Council of Europe treaties, along with their respective protocols. To the
extent that this minimum level of uniformity is not achieved, the EU maintains
uneven internal levels of human rights commitments and protections, jeopardizes the
principles of universality and indivisibility to which it has long paid lip-service, and
weakens its own credibility as a human rights proponent especially in relation to its
external relations. As noted above, EU leadership is best achieved by example, rather
than by urging other states to do what the EU itself has not been willing to achieve.

Indeed, it Is curious to be paying homage to the 50th anniversary of the Universal
Declaration of Human Rights and to be urging other states to mark the occasion by
acceding to the principal international instruments, without at the same time
embarking upon a major effort to bring the EU's own record up to an optimal level.

Two human rights treaties are specifically referred to in the various EU and EC
treaties. They are the European Convention on Human Rights and the European
Social Charter. They constitute an important part of the overall context to which we
now turn.

B The EU and the European Convention on Human Rights

The relationship between the Community and the European Convention on Human
Rights calls for special comment in the present context. As noted above, the Treaty of
Amsterdam commits the Union to 'respect fundamental rights, as guaranteed by the
European Convention ...'. The Convention has also acquired particular significance
because of the extent to which it has been cited in the case law of the Court of Justice.
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The latter has also tended to interpret its provisions in line with the approach adopted
by the European Court of Human Rights. The result is that the Convention has played
a fundamental role not simply in providing a mechanism for protection but also in
underscoring the European commitment to human rights and in emphasizing that
such commitment, if taken seriously, involves important concessions which states
must make to classical notions of national sovereignty. The European Convention
system has become more than a legal safety net. It is now a part of the cultural
self-definition of European civilization.

It is for this reason that we return to the long-standing issue of Community
accession to the Convention. The reasoning of the European Court of Justice which
concluded that the Treaty would have to be amended to allow Community accession
is unpersuaslve. For example, acceptance of the jurisdiction of the European Court of
Human Rights, to which the European Court of Justice implicitly seemed to object,
cannot reasonably be considered to be of such great constitutional significance as to
require a Treaty amendment when the Court was prepared to endorse without demur
the Community's acceptance of the dispute resolution mechanisms of the World Trade
Organization. It is true, however, that the Court's Opinion has rendered these matters
temporarily moot and that this is no longer a battle that can be fought on these terms.

Equally disappointing was the reluctance of Member States to take action to include
the required amendment called for by the Court as part of the new Treaty of
Amsterdam. It appears to be highly anomalous, Indeed unacceptable, that whilst
membership of the Convention system is, appropriately, a prerequisite of accession to
the Union, the Union itself — or at least the Community — remains outside that
system. The negative symbolism is self-evident. From a pragmatic point of view, the
most troubling aspect is not the persistent, even if less than acute, lacunae in the
Judicial protection of human rights within the Community legal order. After all, the
European Court of Justice does look to the substantive obligations of the European
Convention and, as already noted, has more recently begun to pay considerable
attention to the jurisprudence of the Strasbourg organs.

As the Council of Europe grows, as the European Convention on Human Rights
adapts and absorbs new Member States and new legal traditions and understandings,
it is regrettable that there will be no explicit Community voice within the European
Convention on Human Rights. Such a voice would have enabled the sensibilities and
experiences of the Community to form an integral part of the evolving jurisprudence
and extra-juridical activity of the European Convention system. This, almost as much
as any other reason, requires that accession to the European Convention on Human
Rights remain a live objective. For that reason, the issue should be revisited at the next
intergovernmental conference to amend the Treaty.

The setback as regards the European Convention on Human Rights should not
prevent other similar activity. The Community could accede, without amending the
Treaties, to the European Social Charter, to the Convention of the Council of Europe on
Data Protection and to the Vienna Convention on Human Rights and Application of
Biology and Medicine, to give but three examples.

By the same token, taking account of the spirit of subsidiarity, the Community as
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such does not need to be a member of all human rights treaty regimes. It could,
nevertheless, still play an important role in encouraging its Member States to adhere
to the various instruments noted above as well as, for example, the Council of Europe's
Framework Convention for the Protection of National Minorities and to the core
human rights conventions of the International Labour Organisation.

C The Role of Economic and Social Rights in EU Policies

The principle of the indivisibility of human rights is a keystone of EU policy. This
means that economic, social and cultural rights should be accorded as much
importance as civil and political rights. This principle not only reflects the doctrine
embodied in both the Universal Declaration of Human Rights and the Council of
Europe's human rights regime but also the consensus on the importance of the
European social model. However, the Union's rhetorical commitment has hardly been
matched by its practice.5' This is true in both the internal and external dimensions of
EU policy.

1 Social Rights within the Community

In terms of the Community itself, the revisions to the social rights provisions of the
Amsterdam Treaty fell considerably short of the proposals made by a range of expert
groups, as well as in the report of the Comiti des Sages, chaired by Maria de Lourdes
Pintasilgo.54 In addition, there is a strong tendency In the great majority of
Community documents to focus on 'social policy', designed to promote 'social
protection' or overcome 'social exclusion', rather than to focus on 'social rights'.55 A
recent Commission proposal to 'Individualize' social rights could assist in this regard,
although the human rights dimension should remain central in any such approach.56

The Treaty of Amsterdam refers in non-restrictive terms to 'respect for human
rights and fundamental freedoms', and the preamble to the Single European Act refers
to 'the fundamental rights recognized in ... the European Social Charter'. On this
basis, and because the Court of Justice has long referred to 'the constitutional
traditions common to the Member States' in identifying applicable human rights
standards, one would expect to find a range of references to economic and social
rights. In fact, there have been remarkably few such references.

" See Sdarra. 'From Strasbourg to Amsterdam: Prospects for the Convergence of European Social Rights
Policy', In Alston, supra note 10; and Polares, 'We Still Have not Found what We Have Been Looking For
The Balance between Economic Freedom and Social Rights in the EU1, in Alston, supra note 10.

54 See supra note 6.
" E.g. 'Social Action Programme 1998-2000. Commission Communication', Doc. Com (98) 259 of 29

April 1998.
54 "The Indi vtduallsatlon of rights would aim to halt the practice of taking account of personal links when

ensuring social protection of an Individual. It would contribute to bringing social protection in line with
legislation governing employment contracts, which considers workers as Individuals. More generally.
IndividuallsaUon is in line with the general trend towards a greater autonomy of the Individual'. See
'Modernising and Improving Soda] Protection in the European Union. Communication from the
Commission1 (1998), http//europa.eu.mt/cx>mrn/dg05/)obs/forum98/en/texts/socproLhtm]. sec. 2.4.
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In relation to the Community's internal social policy, note should be taken of the
importance of:
• recognizing the right to organize;
• promoting accession by the Community to the European Social Charter;
• encouraging more consistent reference in the judgments of the European Court of

Justice to the jurisprudence of the Council of Europe's Committee of Independent
Experts on the European Social Charter;

• encouraging all Member States to ratify ILO Convention No. I l l ; and •
• improving the standing rules of the European Court, as suggested below, in

relation to social rights issues.57

A Group of Experts on Fundamental Social Rights is expected to report by the end of
1998 as a follow-up on the Pintasilgo Report.58 Very careful attention should be given
to their recommendations with a view to strengthening social rights within Europe.

2 Social Rights in External Relations

In terms of the role of social rights in the Union's external relations, two examples of
the inadequate attention accorded to them must suffice. The first concerns the criteria
for future accession to the Union. In Agenda 2000 the Commission made reference to
the compliance of applicant states with the European Social Charter and the UN
Covenant on Economic, Social and Cultural Rights, although minimal attention was
actually devoted to the relevant rights.59

The second, and perhaps more surprising example, concerns the EU's extensive
development cooperation activities. In their landmark resolution of 28 November
1991 on human rights, democracy and development, the European Council listed a
range of positive measures to be taken, but only one was potentially of direct relevance
to social rights: 'ensuring equal opportunities for all'. This is an imprecise and flexible
concept, but it is often considered to be compatible with policies which accord a very
low priority to social rights. Even if interpreted in a more positive sense, it seems to fall
far short of a commitment to promoting realization of the inherent social rights of all
human beings as a full component of a broader human rights policy.

A similar concern applies to the Commission's 1998 policy statement in the context
of the Lom6 Convention, which from a social rights perspective speaks only of the goal
of 'promoting pluralist civil society in a context of sustainable social and human
development'.60 This broad language is not followed up by reference to any specific
social rights-related policies. This is consistent with the fact that the chapter B7-70

See text accompanying note 107 below.
See 'Groupe d'experts en matiere de drolts fondamenlaux'. European Commission DG V, Doc. V/D/2/MJC
D(97). 12 Sept 1998.
Agenda 2000, Commission of the European Communities. COM(9 7)2000 final. 2 vols.
Communication from the Commission to the Council and the European Parliament entitled 'Demo-
cratization, the rule of law, respect for human rights and good governance: the challenges of the
partnership between the European Union and the ACP States'. Doc. COM(1998) 146 final, (12 March
1998) para. 2.
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budget line is largely confined to activities relating to civil and political rights, despite
the fact that economic and social rights are of vital importance to the well-being of
many of the stated priority target groups, including women, children, minorities and
indigenous peoples. Funding for projects relating to economic and social rights must
be sought under other budget lines.

There are two problems with this approach. One is that investment in social
development has been accorded a low priority in most EU aid,61 even though increased
attention is now being given to health and education. The other is that there remains
a very significant difference between general social sector funding and support for
economic and social rights as human rights. The time has come for the Union to end
its neglect of these rights and to develop and fund a specific programme for the
promotion of economic, social and cultural rights. The funding of initiatives in this
field is particularly important. At present these rights are trapped in a vicious circle
which leads some governments to argue that neither their conceptual foundations
nor the practical measures for their implementation are as yet sufficiently developed
as to warrant the adoption of specific measures. This approach only reinforces their
continuing neglect and overlooks the extent to which the deeper understanding
achieved in relation to civil and political rights has in part been possible precisely
because of such funding.

Consistent with this approach, it is time for the Union to move beyond the old 'social
clause' debate by exploring new approaches.62 That debate sought to link respect for
certain human rights with participation In trade agreements and preference
schemes.61 The Commission has indicated that it will present a Communication in
1998 on the development of the external dimension of European social policy. The
adoption by the ILO in June 1998 of the Declaration on Fundamental Principles and
Rights at Work64 provides an important opportunity for concerted EU support to its
development cooperation partners designed to promote the relevant rights (freedom of
association and collective bargaining, elimination of forced labour, abolition of child
labour, and elimination of discrimination in respect of employment and occupation).
These standards have not received sufficient priority in EU cooperation activities.

61 Allocations to the social sector accounted for only 10.5% of project aid between 1990-1995. ADE final
report. Evaluation ofEU Aid to ACP Countries managed by the Commission. Phase I, (July 1997) 20.

" See European Parliament, Summary Record of Presentations made at the Public Hearing on the Human Rights

Clause in Trade Agreements (1996). For a critique of the motivation underlying much of the agitation for a
social clause see Alston. 'Labour Rights Provisions in U.S. Trade Law: "Aggressive Unilateralism"?', In L.
Compa and S. Diamond (eda). Human Rights, Labor Rights, and International Trade (1996) 71. In relation to
the more positive. Incentive-based approach recently adopted by the EU see Brandtner and Rosas, supra
note 13.

" For example, In a 1996 Resolution the Parliament called on 'the Commission to ensure, as part of the
activities that It carries out as the European Union's representative at the World Trade Organization, that
minimum humanitarian clauses are defined to determine the legality of trade transactions, particularly
with regard to work imposed on children, prisoners or other disadvantage*! sections of the population'.
Resolution on human rights throughout the world in 1995-1996 and the Union's human rights policy.
12 Dec. 1996. OJ C20. 20.01.97. p. 94, para. 68.

64 FLO Declaration on Fundamental Principles and Rights at Work and its Follow-up, adopted by the
International Labour Conference at its Eighty-sixth Session. Geneva. 18 June 1998.
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Moreover, three EU states have yet to ratify the core ILO human rights Convention No.
I l l dealing with the latter issue, hi general, the proposed Communication should
also seek to elaborate a more sustained emphasis on economic and social rights than
has so far been the case.

The existing human rights clauses in EU agreements provide an ideal basis upon
which to pursue a more systematic approach to economic and social rights,65 and to
promote the rights which have been the prime focus of the 'social clause' debate and
are now reflected in the new ILO Declaration.

This Communication, along with other Community projects and policies dealing
with social rights in external relations, should:
• reflect consistent use of the terminology of human rights;
• rely as far as possible upon the internationally recognized standards for social

rights, including those of the United Nations, the ILO and the Council of Europe;
• target specific rights-based objectives as priorities; and
• promote the acceptance of the human rights principles of monitoring and

accountability.

9 The Commission

A The Commission's Role, Especially in the Field of External
Relations

In relation to a very large number of countries, the Commission has played a vital,
constructive and often innovative role in supporting human rights and democracy
initiatives, providing funds for election support and observation, and ensuring
humanitarian assistance. Its budget is one indicator of its particular significance in
terms of human rights and democracy. The 'European initiative for democracy and
the protection of human rights' (Chapter B7-70 of the Community budget) began in
1994 with a budget of 59.1 million euros. It has since almost doubled and some 9 7.4
million euros were available for grants in 1998. Salaries for EU officials are not
included in this amount By way of comparison, the regular UN budget funding for the
Office of the UN High Commissioner for Human Rights, much of which is devoted to
salaries, is currently less than one-quarter of this amount (at around US$22
million).66

The role, impact and effectiveness of the Commission's activities would be
considerably enhanced if measures were taken to address the three major problems
which we believe impede the work of the Commission in the human rights area. They
are: its legal basis; its internal fragmentation; and its lack of staff, expertise and
bureaucratic 'clout'.67

" See Rledel and Win. 'Human Rights Clauses In External Agreements of the European Communities', In
Alston, supra note 10.

" Van der Klaauw. 'European Union', 15 Netherlands Quarterly of Human Rights (1997) 204. at 208.
67 This analysis draws on Slmma. Aschenbrenner. and Schulte. supra note 14.
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The legal basis: Chapter B7-70, the principal human rights budget line, was one of
those most heavily affected by the ruling of the Court of Justice of 12 May 199868 and
the subsequent large-scale freeze on many disbursements and new initiatives.69 The
inadequacy of acknowledged Community competences in this area had already been
highlighted by the debates around a draft Regulation proposed by the Commission in
December 1997, well before the Court's judgment.70 Those debates have since
gathered speed and urgency and have focused on two draft Regulations presented by
the Council in July 1998. As one report to the Parliament put it, the uncertainty
Illustrates the fact that the TEU 'does not provide a clear legal basis for comprehensive
action by the Union in the promotion of democracy, the rule of law and human rights
other than the one upon which the CFSP is based', and that Second Pillar basis is
inappropriate in a number of respects for this purpose.71 We deal below with what we
consider to be the principal shortcomings in the proposed Council response.

Internal fragmentation: As noted earlier,72 the problem of administrative fragmen-
tation is illustrated by the fact that the 'Standing Inter-Departmental Human Rights
Co-ordination Group' consists of 19 different entities from within the Commission. In
the view of the Parliament, the Commission's strategy for using its funds is lacking and
the responsibility unduly divided. It considers the Co-ordination Group to be 'a mirror
image of the fragmentation of responsibilities'.7' There is no doubt that outsiders
wishing to understand where and how Commission policy is being developed and
implemented will be utterly defeated by existing arrangements. Even more troubling,
however, is that insiders themselves, including the representatives of Member States,
Members of Parliament and EU officials, are not much better off. The lack of
coordination is thus associated with inefficiency, fragmented policy responses,
unclear lines of responsibility, an inability to develop necessary expertise, the
marginalization of Parliament, and a general lack of transparency.

Lack of staff, expertise and bureaucratic 'clout': The fragmentation of responsibility
means that none of the bureaucratic entities responsible for human rights policy is
large enough to develop the range of staff and the level of expertise required to
contribute to the development of the 'consistent, transparent, efficient, credible and
conspicuous' human rights policy to which the Union aspires. This is compounded by
the lack of clear responsibility within the Commission. In formal terms the position is
that the President of the Commission is responsible for the overall promotion of a
human rights policy, while another Commissioner (currently Mr Van den Broek) is

Supra note 18.
Van der Klaauw. 'European Union' 16 Netherlands Quarterly of Human Rights (1998) 378.
Van der Klaauw. supra note 66, at 208.
'Working Document on the proposal for a Council regulation (EC) on the development and consolidation
of democracy and the rule of law and respect for human rights and fundamental freedoms'. Rapporteur:
Mr Galeote Quecedo. COM(97)0357 of 12 Feb. 1998.
See supra note 26.
Resolution on setting up a single co-ordinating structure within the European Commission responsible
for human rights and democratization, pream. paras. R and S. 19 Dec. 1997. Doc. A4-O393/97. OJ
C14/403. 19.01.98.
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responsible for the horizontal and thematic issues relating to human rights. In
practice, however, a range of Commissioners deal with human rights issues. These
issues not only cut across thematic portfolios, such as development, social issues,
humanitarian affairs, migration, foreign policy and commercial policy, but also arise
in relation to particular regions for which different Commissioners have responsi-
bility. The result is that no individual Commissioner and no senior EU bureaucrat can
be identified as the visible face of human rights either within the Commission or
viewed from outside. While perfect consistency and coordination will never be
attainable, the existing scope for letting many different human rights policies bloom
within the Commission is greatly excessive. As one informed observer has accurately
concluded, 'the current system ... simply does not work'.74

B Development Cooperation, Trade and Related Policies7''

The EU, especially since around 1990, has done much to ensure the inclusion of
human rights provisions in a wide range of its external relations activities affecting
aid, trade and other forms of cooperation. They include: the development cooperation
arrangements under the Lom6 IV Convention; a variety of other cooperation
programmes relating to third countries, including TACIS, PHARE, MEDA and the
Bosnia and Herzegovina Regulations; trade agreements with third countries and in
relation to the operation of the EC's Generalized System of Preferences (GSP); and
humanitarian assistance policies.76

It is appropriate that these policies should place an emphasis upon the principles of
universality, indivisibility and interdependence, reliance upon international stan-
dards, a recognition of the need to work with and through multilateral organizations,
an insistence upon the centrality of human rights in international relations, a
commitment to dialogue with partners, and a preparedness to balance pro-active
policies designed to encourage respect for human rights with reactive policies
designed to respond to human rights violations, including through sanctions as a last
resort-

In recent years there has been a very strong emphasis upon concerns closely related
to human rights, such as democratization, the rule of law and good governance.77

While It is essential that human rights issues be addressed within their broader
context, it is also important that the distinctive and authentic human rights

74 GIJs M. de Vrtes, 'Human Rights and the Foreign Policy of the European Union', unpublished paper. April
1998.

" See generally K. Tomasevskl, Between Sanctions and Elections: Aid Donors and Their Human Rights

Performance (199 7), Ch. 3; Arts and Byron. The Mid-term Review of the Lome IV Convention; Heralding
the Future?'. 18 Third World Quarterly (1997) 73; and Arts. 'Principles of Cooperation for Development In
ACP/EC Relations1. In: E. Denters and N. Schrljver (eds). Reflections on International Law from the Low
Countries in Honour of Paul de Waart (1998) 86.

74 Stmma. Aschenbrenner. and Schulte, supra note 14.
77 See. for example, the Communication from the Commission to the Council and the European Parliament

entitled "Democratization, the rule of law. respect for human rights and good governance: the challenges
of the partnership between the European Union and the ACP States'. Doc COM(1998) 146 final.
12.03.1998.
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component of such policies be ensured. In the Commission's overall external relations
policies, specific human rights standards and initiatives would seem to have enjoyed
an excessively low profile to date in the general context of efforts to promote
democracy and the rule of law. While programmes such as PHARE and TACIS have
some human rights components to which attention can be drawn in order to deflect
criticism, these elements are far smaller than they should be and often seem to be little
more than incidental.78

In fact, a recent evaluation study undertaken for the Commission recommended
that the PHARE and TACIS labels be dropped in favour of a renamed 'EU Democracy
Programme'.79 In some respects, this recommendation highlights a much larger
problem. The EU's insistence upon separate programmes for different areas reflects
several entirely legitimate considerations, including the distinct legal bases invoked,
the specific historical origins of the various initiatives, and the different bureaucratic
and political considerations which are at work in support of specific programmes. At a
deeper level, however, the preference for maintaining an alphabet soup of diverse and
odd-sounding programmes may well be due to a deep-seated reluctance to accept that
a democracy programme in its fullness should be undertaken by the EU. In this
respect, it might be seen as another manifestation of the reluctance to embrace human
rights and related issues as an authentic dimension of the Union.

There are four issues that should be given more prominence in the future
development of the Union's policies in these areas.

2 Economic and Social Rights

The first concerns the negligible role accorded to economic and social rights. As noted
earlier, despite a strong commitment in principle to these rights, EU cooperation
policies have generally tended to neglect them. In the present context two aspects
warrant attention. The first is that the financial and related crises dominating the
situation in many Eastern European, Asian and Latin American states make it all the
more imperative that a greater emphasis be placed upon these rights, both for their
own sake and because of their vital role in reinforcing efforts towards democracy and
respect for civil and political rights. The second is that many of the policies already
pursued by the Commission could be adapted relatively easily in order to reflect a
better balance. To give but one example, the Commission could earmark specific funds
for countries wanting to develop the role of national human rights institutions in
promoting respect for these rights through more effective monitoring at the domestic
level.

2 Transparent and Accountability

The second issue is the achievement of a greater degree of transparency and
accountability. Given the amounts of money involved, the considerable potential

71 See European Commission. The European Union's Phare and Tads Democracy Programme: Compendium of

Ad-hoc Projects 1993-1997(1998).
" See 'Evaluation of the Phare and Tads Democracy Programme — 1992-1997'. Section 6.1.

http-7/europa.eu.lrjt/comm/dgla/evaluatlori/ptdp.
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impact of the projects and the hopes that they represent from a human rights
viewpoint, it is essential that the Commission's human rights activities be reasonably
transparent. At present, official policy statements and formal reports are readily
available, as are some evaluation and financial reports. Overall, however, the
situation is unsatisfactory and makes a careful external evaluation of the effectiveness
of the policies virtually impossible. For example, access to country strategy papers and
to the National Indicative Programmes is highly restricted, despite their importance in
ensuring that human rights are taken adequately into account in policy-making.

Similarly, very few evaluations have been performed in relation to human rights
projects and those that are undertaken do not have any significant human rights
dimension.80 Moreover, the information available on the relevant Commission
websites provides few insights into these issues beyond official statements of policy.
Similar concerns have been expressed by the Parliament81 The Commission should
address this issue specifically in the context of a detailed statement designed to
improve the transparency of the cooperation process. In addition, it should prepare
and publish an annual report providing an overview of the main human rights
initiatives reflected in its cooperation activities and an evaluation of their
effectiveness.

It is especially important in the context of cooperation programmes aiming to
promote human rights that adequate possibilities exist to ensure the Union's
accountability in cases in which it is alleged that EU development policies have had a
significantly adverse Impact or have failed to respect human rights. In theory, various
avenues of redress already exist In principle, the Parliament's Development and
Co-operation Committee is able to express concerns and to question Commission
officials, but in practice it is ill-equipped to pursue most such concerns effectively.
Similarly, EU citizens and others resident or based in a Member State may petition the
Parliament but this is a time-consuming procedure, one which is not available to
residents of third states. Another avenue is the Ombudsman who can receive
complaints of maladministration, but that Office has yet to show whether it can be
effective in relation to cases of this type. The Court of Auditors is not well placed to
pursue individual cases, and for the most part does not Finally, while a complaint for
breach of contractual liability can be brought before the Court of Justice,82 such a
remedy is never going to be very accessible in practice to those complaining of the
impact of EU development policies. It has therefore been suggested that the Union
should establish an Inspection Panel along the lines of that which has existed for some

Since It began operations In January 1997. the Evaluation Unit within DC1A has undertaken or begun
some 40 evaluations. Of these only one was available on-line by mid-September 1998 and It contains no
significant treatment of human rights Issues per se. See 'Evaluation or the Phare and Tacts Democracy
Programme — 1992-1997'. http://europa^u.lnt/comm/dgla /evaluation/ptdp.
Resolution on setting up a single co-ordinating structure within the European Commission responsible
for human rights and democraUxauon. para. 19. 19 Dec. 1997. Doc A4-O393/97, OJ C14/403.
19.01.98.
Article 288 TEC
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years within the World Bank.85 The Commission should consult broadly to assess the
most appropriate form which such an initiative within the EU should take.

3 Human Rights Clauses

The third issue concerns the various types of human rights clauses that are now
included in over 50 Community agreements.84 It is entirely appropriate for such
clauses to become a standard feature of all such agreements. The Union should resist
measures, whether by developed or developing countries, to exclude such provisions
in future agreements. The principal value of these clauses is to ensure that the human
rights dimensions of an issue are taken into account whenever relevant No particular
importance should thus be attached to the fact that no such clause has yet been
formally invoked as the basis for suspending or otherwise not carrying out trade
preference or aid arrangements. This has not prevented a range of other measures
from being undertaken in order to enhance respect for human rights with various
countries covered by such agreements.85

Several innovations are needed, however, in order to improve the operation of these
clauses:
• the system of annual country reports, recommended below,86 should be put in

place. These would facilitate a more consistent, coherent and transparent
application of the clauses;

• criteria to be used in applying the clauses should be drawn up. They should go
beyond those already Identified by the Commission,87 and should reflect an
appropriate balance between the concern for consistency and the need for
flexibility; and

• the Community should establish procedural rules to be followed for the
suspension and termination of external agreements, and the powers of the
Commission in this respect should be clarified.

4 Human Rights Training

If EU officials are to do everything possible not only to make EU cooperation policies
consistent with respect for human rights but also to actively promote their realization,
they need to have a full understanding of the relevant standards and procedures and
of their potential implications in the context of a wide range of development policy
situations. Given the complex and increasingly technical nature of these standards
and the need to avoid arbitrary or subjective interpretations, systematic training is an
essential component of an effective EU policy in this area. Such training is not

" See L Shlhata. Tht World Bank Inspection Panel (1994): and P. Feeney. Accountable Aid: Local Participation

In Major Projects (1998).
M Brandtner and Rosas, supra note 13.
" Rledel and WIlL supra note 65.
•* See Section 10B below.
17 Doc. COM(1998) 146 final. 12.03.1998. Part in. para. 14.
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currently provided on any systematic basis; the Commission should initiate an
appropriate programme of this type.

C The Commission after Amsterdam

Quite apart from the shortcomings that characterize the existing role of the
Commission, the entry into force of the Amsterdam Treaty will bring a variety of new
demands which would be sufficient in themselves to require a thorough rethinking of
the Commission's human rights activity. Apart from the expanded general Com-
munity mandate in relation to human rights,, discrimination and related issues, to
which the Commission will have to respond, there are three other significant aspects.

The first is that the new arrangements in relation to the common foreign and
security policy, which are dealt with below in relation to the Council,88 will provide
not only the opportunity, but also a clear need, for the Commission to work more
closely with the Council, through the Troika as well as more generally. The
Commission will also need to develop a more systematic input to the work of Council
Committees such as COHOM (the Committee on Human Rights).

The second is the Treaty's provision for the suspension of Member States' rights in
response to a 'serious and persistent breach' of the 'principles of liberty, democracy,
respect for human rights and fundamental freedoms, and the rule of law'.8' The
Commission is empowered to propose that the Council meet to make such a
determination. In order to do so it will need to have developed a methodology and
guidelines for dealing with such cases, and it will need to be in a position to provide the
Council with a detailed analysis of its reasons for concern. This will require the
development of the necessary capacity as soon as possible, rather than leaving the
provision as a virtual dead-letter to be resuscitated only after a crisis has erupted. For
this purpose, the Commission, in consultation with the Council and Parliament,
should undertake a study of the procedures to be applied in considering whether to
suspend the rights of a Member State for a serious and persistent breach of human
rights.

Thirdly, the Amsterdam Treaty formalizes the fact that the acts of the Council,
Commission and Parliament are reviewable by the European Court of Justice in cases
in which violations of human rights are alleged. In order to minimize the uses of this
procedure In relation to its own work the Commission will need to scrutinize draft
legislation and a wide range of other proposed measures to ensure its conformity with
the applicable human rights standards as defined in Article 6(2) TEU.

D Proposed Reforms: A Commissioner and a Directorate-General

For all of these reasons, both practical and symbolic, it is essential that human rights
become the subject of a central and separate portfolio within the Commission. This
raises the question as to whether the Commissioner for Human Rights should have
other responsibilities. On the one hand, the adding of other portfolios may make

** See text accompanying note 103 below.
n Article 7, TEU.
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organizational sense, given that important aspects of human rights policy overlap
with responsibilities in fields such as social policy, immigration and asylum, citizens'
rights, humanitarian assistance and the like. Moreover, status and authority within
the Commission sometimes seem to be linked to the number of staff and the size of the
budget of a portfolio. On the other hand, there would seem to be a significant risk that
combining human rights with one or more other portfolios would make the former a
subsidiary concern and create possible or actual conflicts of interest on the part of the
Commissioner. This would be especially the case if the Commission moves to bring
external relations under the responsibility of a Vice-President, as suggested in a
Declaration agreed by Member States at Amsterdam, and if that new post were also
expected to take the lead on human rights.

It is therefore proposed that a separate Commissioner for Human Rights be
appointed within the Commission. It would be best if no major additional portfolio
responsibilities were linked thereto; if that is considered to be impossible for general
administrative reasons, the only linkage that would seem to be compatible would be
with humanitarian affairs and the European Community Humanitarian Office
(ECHO). In order to facilitate a strong role in policy coordination and the
mainstreaming of human rights, consideration should also be given to according the
status of Vice-President to that Commissioner.

Some observers will Inevitably seek to reject this proposal on the grounds that there
are already too many Commissioners, and perhaps even more problematically, too
many Directorates-General. As a result, there are strong pressures towards reducing
the existing 26 Directorates-General down to some 10 to 15. But the need for
administrative streamlining is a poor justification for dismissing the need to remedy a
major shortcoming in the Commission's make-up.

The Directorate-General which would be responsible to the Commissioner would
have three principal functions and responsibilities:
1. In its 'mainstreaming' function it will bear the principal horizontal coordinating

responsibility within the Commission to ensure that in all their legislative and
administrative activities the various Commission services give the necessary
attention to human rights concerns. This is a coordinating responsibility since we
do not envisage the Directorate-General for Human Rights having an exclusive
internal monopoly in this field. On the contrary, we are concerned to enhance
human rights sensibility throughout the Commission. This will happen only
through regular, streamlined interaction between the various specialized services
and the one service (the Directorate-General) which has specialist expertise in
human rights.

2. The Directorate-General will also be the principal interlocutor and recipient of the
reports or surveys presented by the Vienna Monitoring Agency. These reports will
be the basis for Commission action designed to deal with specific problems
highlighted by the Monitoring Agency, in so far as Community-level action is
appropriate. Similarly, the Directorate-General could undertake or coordinate an
evaluation function in relation to the human rights components of the
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development cooperation and other external relations activities of the
Commission.

3. Finally, and possibly most importantly, the Directorate for Human Rights will be
responsible for developing policies and initiatives designed to make the protection
of existing human rights more effective in the long run. This will be done through:
contacts and coordination with Member States; support for, and consultation
with, non-governmental organizations in the field of human rights; legislation
attentive to the changing demands required to ensure respect for human rights,
contacts and cooperation with similarly situated bodies at the international and
national levels; and, critically, cooperation and consultation within the other
parts of the Commission and its specific services.

All three functions will operate synergistically. What is envisaged is a period of stra-
tegic thinking and planning in each and every one of the myriad operational services
of the Commission, throughout the Secretariat and all its Directorates-General. Each
Directorate and/or Division should prepare, In consultation with the Directorate-
General for Human Rights, an analysis of those areas of responsibility which are
'human rights sensitive' — either in the sense that the Commission or the Community
itself may, unwittingly, be accomplices to abuse or that within the relevant sphere of
responsibility the Commission or Community could enhance the respect for funda-
mental human rights. Following such a period of Internal assessment, each service
would draw up a plan, setting out the steps and means required to further the
objective of enhanced respect for human rights. Once again, this would be done in
cooperation with the accumulated expertise of the Directorate for Human Rights.
Eventually, a new matrix of action will emerge across the area of activity of the
Community. In some cases, action will be required across the board; in others, it will
be tailored to the functional and operational specificities of each service.

The means of action will range from educational programmes, measures promoted
through citizen and resident information and advice bureaux, and the proposing of
strategic legislation and enforcement measures where merited through the support
and funding of public and semi-public groups and NGOs operating wholly or partly
within the sphere of application of Community law.

The Directorate-General for Human Rights will have special responsibility in the
field of European Citizenship, some of the details of which are dealt with below.90

10 The European Parliament
Since at least the late 1970s, the European Parliament has played a very Important
role in promoting human rights as an integral component of EU policies in both the
internal and external domains. It has done so In a variety of ways, Including through
annual reports on different Issues, debates and resolutions, withholding of its assent to

K See text accompanying note 111 below.
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external agreements in cases where serious human rights problems persist, insistence
upon increased funding for human rights and democratization programmes, sending
of election monitors and parliamentary delegations, and regular calls upon the
Commission and the Council to adopt more human rights-friendly policies."

In considering the ways in which Parliament's contribution might be further
enhanced in the future, three issues stand out The first concerns the internal
institutional allocation of responsibilities for dealing with human rights-related
matters. At present, there are two separate forums which have all too little
interaction. They are the Committee on Civil Liberties and Internal Affairs Committee
and the Sub-Committee on Human Rights of the Committee on Foreign Affairs,
Security and Defence Policy.92 The Parliament itself has acknowledged the need for its
own 'bodies dealing with human rights and democracy issues to be more effectively
co-ordinated'.93 The existing arrangement, born of various internal accommodations,
reflects and even reinforces the split between the internal and external dimensions of
human rights policy which this article argues is counter-productive and ultimately
incompatible with the quest for a coherent EU policy.

The second issue concerns standards. The Parliament continues to entertain a
debate over the normative content of human rights which, on some occasions, has led
to a virtual stalemate, especially in relation to the scope and status of social rights.
This is essentially an anachronistic debate which, in almost all other contexts, has
long since been settled. All EU Member States are parties to the European Social
Charter and the International Covenant on Economic, Social and Cultural Rights.
Moreover, a significant range of social rights finds explicit recognition in the EU and
EC Treaties.

The third and most important issue concerns the relationship between the
Parliament on the one hand and the Council and the Commission on the other.94

Neither have proved to be consistent or reliable interlocutors on human rights
matters. In the case of the Council, Parliament has long been highly critical of the
Council's Annual Memorandum describing the human rights activities of the Council
and the Member States in the framework of CFSP on the grounds that it is lacking in
detail and is submitted on an irregular and unpredictable schedule. Similarly, reports
that are drawn up within the CFSP framework and deal with the human rights
situation in third countries are not routinely made available to Parliament In the case
of the Commission, the relationship is also based on inadequate information flows and
a degree of uncertainty as to the type of information which Parliament is entitled to
seek from the Commission. For several years now the Parliament has sought to spell
out the structure that Commission reports should follow and the types of information

For an excellent overview of Parliament's role see P. Craig and G. de Biirca, EU law. Text, does, and
Material! (2nd ed., 1998) 66. See also de Vries, supra note 74.
M.WestJake, A Modern Guide to the European Parliament (1994) 209.
Resolution on setting up a single co-ordinating structure within the European Commission responsible
for human rights and democratiiauon, para. 15, 19 Dec 1997. Doc. A4-O393/97. OJ C14/403.
19.01.98.
See Craig and de Biirca, supra note 91. at 70-73.
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it would like to receive. Much of this relates to analysis as well as raw data. The
response has been limited.

This situation has helped to create and perpetuate something of a vicious circle. The
Council and Commission seem unwilling to involve the Parliament in various aspects
of human rights policy-making, although the latter has been able to use its budgetary
and other limited forms of authority to good effect in certain areas. The Parliament, for
its part, is perceived by many observers to have acted too often in ways that might
reflect an expectation that it will not be taken very seriously. It is thus sometimes
unable to resist the temptation to endorse positions which are lacking in nuance, are
not necessarily consistent over time or from one case to another, and in the case of
external policy issues are not readily reconcilable with the EUs own internal policies.
Its frequent use of 'urgency procedures' in relation to specific situations has also
drawn considerable criticism, including from within its own ranks.95 These short-
comings are, in turn, taken by the Council and the Commission as a confirmation of
the appropriateness of their own relatively unforthcoming attitudes.

It is time for this vicious circle to be broken. Although the Parliament was
disappointed in terms of many of the reforms that it had hoped to achieve in the
Amsterdam Treaty, its powers have nevertheless been steadily augmented. Amster-
dam contains a number of innovations which will enhance the role of the Parliament
in human rights matters. They include: the change from cooperation to co-decision as
the basis for decision-making in relation to a number of important issues (such as
discrimination on grounds of nationality, the right of establishment for foreign
nationals, equal opportunities and equal treatment, consumer protection and data
protection); the requirement of consultation in relation to issues of discrimination on
all of the prohibited grounds, except for nationality;96 the role of the Parliament in any
procedure under Article 7 of the TEU to suspend the rights of a Member State for a
'serious and persistent breach' of human rights; and the inclusion within the
Community budget of operational expenditure under the Third Pillar, which has been
classified as non-compulsory expenditure, thus increasing Parliament's role. Parlia-
ment itself can make effective use of these opportunities in order to shape a stronger
human rights policy.

In addition, many of the proposals contained in this article would, if adopted, make
a very big difference to the capacity of Parliament to exercise a sustained, informed
and responsible role both in exercising oversight and in acting as a catalyst in this
area. The member of the Commission responsible for human rights would, in the
normal course of affairs, appear before the Parliamentary hearings. In its enhanced
constitutional role in relation to the appointment of the President and Members of the
Commission, Parliament has an important role in ensuring that human rights are
given significant weight Parliament could attach importance to both the competence
and the human rights commitment of the designated Commissioner.

Parliament will also play an important supervisory role in overseeing the

De Vrtes, supra note 74, at 14.
ArUde 13 TEC.
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Commission and the Monitoring Agency, as well as in terms of development of policy,
budget and execution. To the extent that the new human rights policy involves
legislation, Parliament will play its role as provided in the Treaties. The monitoring
proposals reflected in this article would transform the Parliament's capacity to
analyse, to formulate precise and focused recommendations, and to evaluate action
taken in response to its own opinions. This applies in particular to the proposed
Annual Report on Human Rights in the World, the annual report on human rights
within the EU to be produced by the Human Rights Monitoring Agency, and the more
detailed, regular and analytical reports to be submitted by the Commission and the
Council in relation to their respective areas of responsibility. AU of these reports would
enable the Parliament to overcome the information gap from which its deliberations
currently suffer, would help it to structure its work in a more systematic fashion,
would make it easier to identily genuine priorities and to accord less prominence to the
hobby-horses sometimes championed by individual MEPs.

Similarly, the access to justice sensibility that informs much of this article must also
extend to parliamentary activities, such as the Petitions Committee97 and to the
Ombudsman.98 The function of both extends beyond human rights but also overlaps
in some considerable measure. It is our impression that neither is especially well
known beyond narrow circles and their visibility could and should be enhanced.

Several other recommendations also emerge from this analysis:
1. Parliament should consider moving towards a single integrated Committee

structure for dealing with both the Internal and external dimensions of human
rights policy.

2. The indivisibility of the two sets of human rights should be acknowledged by the
Parliament in a way which puts an end to the sterile debates over what is in fact a
non-issue.

3. An effort should be made to reinforce the specialist human rights expertise
available to the secretariat of the Parliament

4. There should be greater interaction between the European Parliament and the
human rights committees which exist In many of the national parliaments, both
within the Community and outside. A more effective relationship with the former
would reinforce the impact of Parliament's own work and provide it with a better
sense of national policies and concerns.

5. Parliament should develop more systematic, open and transparent means by
which the knowledge and views of non-governmental groups can be taken into
account in its work.

" See generally Marias, The Right to Petition the European Parliament after Maastricht1,19 European Law
Review (1994) 169; Marias 'Mechanisms of Protection of Union athens' Rights' In A. Rosas and E.
Antola (eds), A Citizens' Europe: In Search of a New Order (1995) 207; Asteris PUakos, 'Us conditions
d'exerdse du drolt de petition'. 29 Cahlers it, droll ewopien (1993) 317.

" On the current activities of the Ombudsman see Soderman, 'A Thousand and One Complaints: The
European Ombudsman en Route'. 3 European Public Law (1997) 351; and Heede, 'Enhancing the
Accountability of Community Institutions and Bodies: The Role of the European Ombudsman', 3
European Public Law (1997) 587.
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6. Parliament should encourage the Commission to undertake a study of the
procedures that could be used in considering whether to suspend the rights of a
Member State for a serious and persistent breach of the principles contained in
Article 6(1) TEU, which include human rights.

7. Parliament should develop a more systematic means of monitoring the
implementation of its various policy recommendations by the bodies to which
they are directed, and seek to reduce the repetitiveness of the content of its
resolutions.

11 The Role of The Council, Especially in the Field of
External Relations
The Council has always had a central role in relation to human rights Issues,
particularly because of the limited competences of the Community, the sensitivity of
human rights for both the foreign and domestic policies of Member States, and the
cross-cutting nature of the issues." The Council's role is, however, of particular
importance at the present time for two reasons. The first is because of the implications
for human rights of certain provisions in the Amsterdam Treaty designed to
strengthen the framework for the Common Foreign and Security Policy (Pillar Two).
The second reason is that the Court of Justice ruling of 12 May 1998100 on
competences has compelled a re-examination of the grounds upon which the Union
operates in relation to the different areas of human rights.

In addition, the Council is uniquely placed to contribute to the coordination of
human rights concerns among the three Pillars which, in the view of most observers,
has been clearly inadequate to date. Equally, If the call for a better matching of
internal and external human rights policies is to be answered, it will be the Council,
both at the level of the European Council and in the specialist settings, that will need to
play a leading role. To date, however, the Council has been seen rather as the principal
stumbling block in the quest to develop a better Integrated and more consistent EU
human rights policy.

As in all areas of EU policy-making, the Council performs a variety of tasks in the
human rights field. It has a coordinating role in relation to some aspects of Member
State policies, it assists in the formulation of EU policy, and it has a central
coordinating and representational role in many external relations settings and
especially within the context of multilateral organizations. The objectives which it
might thus be expected to pursue in relation to human rights can perhaps best be
gauged by reference to the formulation Included in the two Draft Regulations sent to
the European Parliament in August 1998. They are designed to establish the legal
bases which permit the financing and administering of Community action to enhance
human rights, democracy and the rule of law.

Because of the importance of the proposed approach, it is necessary to quote in

" On the role of the Council In general see M. Westlake, The Council of the European Union (1995).
100 Supra note 18.



An 'Ever Closer Union' In Need of a Human Rights Policy 703

extenso from the relevant text. Thus, in part, each of the draft Regulations provides
that

. . . consistent with the European Union's foreign policy as a whole, the European Community
shall provide technical and financial aid for operations aimed a t

1. promoting and defending the human rights and fundamental freedoms proclaimed In the
Universal Declaration of Human Rights and the other international instruments concerning
the development and consolidation of democracy and the rule of law, in particular

(a) the promotion and protection of civil and political rights;
(b) the promotion and protection of economic, social and cultural rights;
(c) the promotion and protection of the human rights of those discriminated against, or

suffering from poverty or disadvantage, which will contribute to reduction of poverty
and social exclusion;

(d) support for minorities, ethnic groups and Indigenous peoples;
(e) supporting local, national, regional or international institutions, Including NGOs,

Involved in the protection or defence of human rights;
(0 support for rehabilitation centres for torture victims and for organizations offering

concrete help to victims of human rights abuses or help to improve conditions In places
where people are deprived of their liberty In order to prevent torture or Ill-treatment;

(g) support for education, training and consciousness-raising in the area of human rights;
(h) supporting action to monitor human rights, including the training of observers;
(I) the promotion of equality of opportunity and non-discriminatory practices. Including

measures to combat racism and xenophobia;
0) promoting and protecting the fundamental freedoms mentioned In the International

Covenant on Civil and Political Rights, In particular the freedom of opinion, expression
and conscience, and the right to use one's own language;

2. supporting the processes of democratization. In particular
(a) promoting and strengthening the rule of law, in particular upholding the independence

of the Judiciary and strengthening It, and support for a humane prison system; support
for constitutional and legislative reform;

(b) promoting the separation of powers, particularly the Independence of the judiciary and
the legislature from the executive, and support for Institutional reforms;

(c) promotion of pluralism both at political level and at the level of civil society by
strengthening the institutions needed to maintain the pluralist nature of that society,
including non-governmental organizations (NGOs), and by promoting Independent
and responsible media and supporting a free press and respect for the rights of freedom
of association and assembly;

(d) promoting good governance, particularly by supporting administrative accountability
and the prevention and combating of corruption;

(e) promoting the participation of the people In the decision-making process at national,
regional and local level, in particular by promoting the equal participation of men and
women In civil society, in economic life and in politics;

(0 support for electoral processes, In particular by supporting Independent electoral
commissions, granting material, technical and legal assistance in preparing for
elections, including electoral censuses, taking measures to promote the participation of
specific groups, particularly women, in the electoral process, and by training observers;

(g) supporting national efforts to separate civilian and military functions, training civilian
and military personnel and raising their awareness of human rights;

3. support for measures to promote the respect for human rights and democratization by
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preventing conflict and dealing with its consequences, in close collaboration with the relevant
competent bodies, In particular:

(a) supporting capacity-building, including the establishment of local early warning
systems;

(b) supporting measures aimed at balancing opportunities and at bridging existing dividing
lines among different identity groups;

(c) supporting measures facilitating the peaceful conciliation of group interests, including
support to confidence-building measures relating to human rights and demo-
cratization, in order to prevent conflict and to restore civil peace;

(d) promoting International humanitarian law and its observance by all parties to a
conflict;

(e) supporting international, regional or local organizations, including the NGOs, Involved
in preventing, resolving and dealing with the consequences of conflict including
support for establishing ad hoc International criminal tribunals and setting up a
permanent international criminal court, together with measures to rehabilitate and
re-integrate the victims of human rights violations.101

This list seems, at first glance, to be appropriately detailed and comprehensive.
Upon closer scrutiny, however, several of its features are rather striking. The first is the
remarkable lack of balance reflected in a policy which is so wide-ranging in relation to
two sets of third states (those with development cooperation agreements with the EU
and those, mainly in Central and Eastern Europe, subject to other specific EU
programmes) but which is then not matched by an appropriately comprehensive
human rights policy in the field of external relations more generally. The fact that
many countries in the world do not fit within the framework of the proposed
Regulations does not mean that the Union should not address relevant human rights
issues in those countries.

The second feature, as underlined earlier, is the absence of an equivalent set of
Community policies and programmes as an internal counterpart to such an
impressive external set of goals and commitments. In other words, whilst the two
proposals demonstrate the Union's enthusiasm for supporting human rights and
democracy in third countries, there is surprisingly little sensibility to these very issues
as regards the Community activity itself. The third feature is the extent to which a
variety of very specific civil and political rights policy objectives are identified, whereas
economic and social rights objectives are stated in a notably vague and general
fashion.

Nevertheless, these objectives provide an excellent illustration of the type of goals
which should be considered to be every bit as relevant to Second Pillar or CFSP
activities, as to First Pillar cooperation arrangements. Naturally, the constitutional

101 See the '[Draft] Council Regulation (EC) laying down the requirements for the Implementation of
development co-operation which contribute to the general objective of developing and consolidating
democracy and the rule of law and to that of respecting human rights and fundamental freedoms': and its
companion '[Draft] Council Regulation (EC) Laying down the requirements for the Implementation of
community operations, other than those of development co-operation which, within the framework of
community co-operation policy, contribute to the general objective of developing and consolidating
democracy and the rule of law and to that of respecting human rights and fundamental freedoms In third
countries', both of 1 Jury 1998.
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bases for various actions would be different as would the respective roles played by
Member States, Union and Community. But as far as possible, the policies pursued at
each level could seek to reinforce those at the other levels.

A The Relationship between the Council and the Commission and
Parliament

The two draft Regulations referred to above have important implications in terms of
this relationship. Without needing to challenge the objectives, the means, or the
balance of institutional responsibilities reflected therein, there are several aspects of
the proposals which warrant attention.

First, when the Commission carries out the tasks entrusted to it under the draft
Regulations, it will be necessary for the lead role to be taken by the Directorate-
General responsible for Human Rights and the new Human Rights Commissioner,
albeit of course in cooperation with the various Commission services responsible for
development cooperation and for other relations with third countries in the
framework of Community cooperation policy. It makes no sense to further entrench
the fragmentation of overall human rights responsibility among different Commission
services, nor does it make sense to promote an unnecessary gap between the internal
and external dimensions.

Second, the democratic accountability of the Community's proposed action is weak.
The European Parliament will, effectively, only be able to exercise control through the
budgetary procedure but is excluded from substantive scrutiny and dialogue. In
contrast, the 'Human Rights and Democracy Committee', proposed to be set up under
Article 12, will perform a powerful oversight role. Yet it will be composed of Member
State representatives, even If it is to be chaired by the Commission. The role of the
European Parliament must be strengthened and made commensurate to that of the
Member States or, in effect, the Council. As envisaged in the present draft, the
Committee lacks precisely the democratic accountability which it will be supposed to
promote in third countries.

Third, the programmes to be undertaken under the proposed Regulations involve
the distribution of large sums of money (estimated by the Council at 400 million euros
over five years, but likely to be greater) which will be administered either directly by,
or on behalf of the Community, by a variety of public, semi-public or private agencies.
Neither under the proposed Regulations, nor under the standing procedures for the
Ombudsman, are there provisions for individual complaint and/or investigation of the
manner in which these funds are spent, or policies are administered, by or on behalf of
the Community. It is an area which is susceptible to abuse and misuse. In accordance
with the general rule-of-law principle established within the Community, appropriate
safeguards should be implemented. The Ombudsman, or a surrogate for the
Ombudsman (such as the Inspection Panel suggested above)102 should be established

See text accompanying note 83 above.
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to receive and investigate such complaints and, where necessary, to take further
necessary action.

B Proposed Reforms in Relation to the Council's Human Rights Role

It will, of course, be for the European Council to take the lead in adopting the initiative
for a fully-fledged human rights policy for the Union. And, to the extent that the
internal dimension of the human rights policy involves legislation, the Council will
play its normal constitutional role in the legislative process, both at primary level and
through Comitology. The critical role of the Council will, however, be in the external
dimension of the human rights policy.103

The Union has a key role to play in enhancing human rights in all aspects of its
common foreign and security policy and not only in relation to democratization, the
rule of law and good governance in narrowly defined areas of the world. There is, after
all, no material, geographical or political limitation on the reach of the Union under
the Second Pillar. Thus, human rights should become an important, regular and
systematic dimension of the Union's foreign posture under Pillar Two.

Until now, little attention seems to have been given to developing the Council's
capacity to make human rights a significant part of its activities.104 The secretariat of
the Council is not currently well-equipped to perform human rights functions. While
the Council's Committee on Human Rights (COHOM) plays an important role, it
deserves a more focused and better coordinated secretariat interlocutor with which to
work.

The Amsterdam Treaty creates the new post of CFSP (Common Foreign and
Security Policy) High Representative (to be filled by the Council Secretary General).
This post has already been popularly dubbed 'Mr or Monsieur Pesc', based on the
French acronym for CFSP which is PESC. There will also be a new form of CFSP 'troika'
consisting of the Council President, the CFSP High Representative and the Com-
mission. We believe that within the framework of the 'Mr PESC function under Pillar
Two, a special Human Rights Office should be established. This Office should work in
close coordination with the Commission's new Human Rights Directorate-General,
while preserving the constitutional demarcations between Pillar One and Pillar Two.
An appropriately modified version of the more robust Community policies should
guide CFSP.

Two objections to this proposal can be anticipated. They are that the Council Office

101 For a detailed analysis see Clapham, 'Where Is the EU's Human Rights Common Foreign Policy, and How
Is It Manifested In Multilateral Fora?', in Alston, supra note 10. Also Fouwels, "The European Union's
Common Foreign and Security Policy and Human Rights', 15 Netherlands Quarterly of Human Rights
(1997) 291: Packer. 'Reflections on the Development of a Common and Comprehensive Foreign Policy of
the European Onion', in Contemporary International Law Issues: New Forms, New Applications (1997) 231;
and Wlnn, The Proof of the Pudding Is In the Eating: The EU Joint Action as an Effective Foreign Policy
Instrument?'. 13 International Relations (1997) 19.

104 The Council's own accounting of Its human rights-related acUvitJes Is reflected in the Annual
Memorandum to the European Parliament on this subject These are reproduced in the relevant issues of
the EPC [European Political Co-operation] Documentation Bulletin and Its successor European Foreign Policy

Bulletin on-line at <http://wwv.lue.it/EFPB/Welcome.btrnl>.
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will duplicate some of the work that the new Commission structure is supposed to
perform and that its creation will only exacerbate the policy disagreements that
characterize so much of the Commission-Council relationship. The effect will be to
paralyse, or at least further complicate, overall EU human rights policy. These are
valid concerns but they underestimate the extent to which the Commission and the
Council do, and should, perform rather separate functions under their respective
Pillar One and Pillar Two responsibilities. The proposal is also predicated upon the
hope that greater expertise and more systematic information, on both sides, will help
to align the different policy perspectives.

As already noted, there is no constitutional bar for the Union's foreign policy to
pursue policies which would have as their objective and would be aimed at promoting
and defending the human rights and fundamental freedoms proclaimed in the
Universal Declaration of Human Rights and the other international instruments
concerning human rights, the development and consolidation of democracy and the
rule of law in third countries, even outside specific Community policies. The existing
Community model should provide guidance to the type of activities to be pursued
under Pillar Two. It warrants emphasizing the fact that this Pillar does not contain
any constitutional limitations to consensual action in this area.

The specific policies proposed in relation to the Council revolve around monitoring,
cooperation, responding to violations and general policy promotion.

Monitoring. Under the auspices of the Commission, which would draw upon its 129
'delegations' in third countries, and in cooperation with 'Mr PESC, an Annual Report
should be prepared giving an overview and details of the state of human rights in the
world from a European Union perspective. Part of this report would cover those states
coming within the EU's cooperation framework — and the main raw material would
be generated by the Commission and its delegations. Reports for other countries would
draw primarily upon information generated by the Office of Human Rights of CFSP
using all resources available to it. It is acknowledged, however, that the precise
modalities for drawing up the Annual Report would clearly need to be the subject of
considerable discussion and negotiation among the institutions concerned. It would
thus be foolhardy to seek to prescribe them in any detail in this context

It is sometimes suggested that such reporting, long called for by others, should focus
only on countries with which the EU has a specific relationship. But this would make
little sense in terms of the resulting coverage and would require many Invidious
decisions as to which countries to cover and which to overlook. The resulting
patchwork would be seen as discriminatory and Incomplete.

The very publication of this report — the idea of which, it can safely be anticipated,
will be contested by many in the national foreign policy establishments — should be a
constant and stable feature of the Union's foreign policy posture. Third countries will
simply know that their human rights record will be one element in their relationship
with the Union and that it will not be an ad hoc. subjective or avoidable dimension of
the relationship.
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As noted above,105 the Parliament has consistently criticized the Annual Memor-
andum presented to it by the Council on the grounds that it is both inadequate and
greatly delayed. The new report which we propose would be sent annually to the
European Parliament and would provide it with an ideal basis upon which to play a
constructive and Informed role in relation to its long-standing human rights
concerns.

Cooperation. Over time, the CFSP should adopt and put in place the same type of
pro-active programmes which are already a feature of the Community's cooperation
and development cooperation frameworks. These would involve support for public
and private organizations involved in the enhancement of respect for human rights.
Such initiatives could be characterized as Common Action and be subject to all Pillar
Two management, budgetary and decisional procedures. They would be designed to
give the CFSP the necessary flexibility to provide positive forms of assistance to
reinforce its other policy orientations. Perhaps the best example is the possibility for
the Council to offer funding and expertise to assist governments in third states to
establish national human rights commissions. This is a high priority objective of the
UN human rights programme and has been strongly supported by the EU in that
context. Again, however, it is somewhat anomalous that national commissions have
not been set up within most EU countries.106

Responding to violations. The Union cannot remain indifferent to large-scale
violations of human rights. While acknowledging the particular difficulties faced by
the EU in relation to especially complex and controversial cases, we believe it is
essential for the EU to continue to strive to ensure an appropriate balance between the
positive and negative dimensions of its policies. Whilst we do not agree with those who
advocate the automatic application of economic or other forms of sanctions in certain
circumstances, and while we consider that the impact of any proposed sanctions upon
human rights must always be taken fully into account, it is clear that sanctions should
not be excluded from the range of policy options available to the Union. Their
appropriate form and duration will inevitably differ from case to case, but there will be
instances in which there is no other reasonable response.

There are two developments which could assist greatly in enabling a tailored and
more effective EU response to violations. The first is the better integration of human
rights considerations into defence and security policy as well as economic and
commercial policies. The second is the development of the expertise and routine

105 See tart accompanying note 94 above.
106 There Is. of course, a wide range of Institutions within different EU countries which perform various, and

In some cases most of the functions undertaken by a fully-fledged national human rights commission. It
Is beyond the scope of this paper to review those arrangements, but it Is revealing that the 'Good Friday'
agreement of 10 April 1998 relating to Northern Ireland provides that human rights commissions wlH be
established In both Ireland and Northern Ireland and commits the British Government to consider
bringing together various existing Functions into a 'unified Commission'. But as has been argued
elsewhere, even that proposal falls significantly short of constituting a national human rights
commission, per se, for Britain. See S. Spencer and I. Bynoe. A Human Rights Commission: The Options for
Britain and Northern Ireland (1998).
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consideration of human rights which would result from the creation of the proposed
Human Rights Office.

General policy promotion and representational policies. The EU has a particularly
important representational role, especially vis-d-vls other international organizations,
in the context of which greater attention should be paid to human rights. These issues
are increasingly prominent on the agenda of the UN Security Council and should be
made so in relation to those of the World Bank and the International Monetary Fund,
to name but two important forums. The EU should take a more pro-active role, both
through its individual Member States and collectively, to promote the incorporation of
human rights concerns into the mainstream activities undertaken within such
settings.

12 The European Court of Justice and Access to Judicial
Remedies
The European Court of Justice deserves immense credit for pioneering the protection of
fundamental human rights within the legal order of the Community when the
Treaties themselves were silent on this matter. It has been the Court that has put in
place the fundamental principles of respect for human rights which underlie all
subsequent developments. It Is worth noting that, in the context of Individual rights,
the Court, historically, developed a special 'user friendly' approach to access. This
contrasted with the approach taken in other areas in which individual reliance on
Community measures to vindicate rights — whether vis-d-vis Community institutions
or Member States — is linked to the doctrine of direct effect which requires clear,
precise and unconditional measures.

In the field of human rights, however, the Court has always permitted individual
challenges to the legality of measures on the grounds of an alleged violation of human
rights, even though these, by definition, could not always be considered clear and
precise in the absence of a written Community 'bill of rights' or formal accession to the
European Convention. The value and importance of this approach should be
underlined. The Court has not only made the material provisions of the European
Convention de facto binding on the Community, but has also commenced in recent
times to rely more extensively on the Jurisprudence of the Strasbourg Organs. This
development is to be strongly welcomed.

There Is, however, one area where the judicial protection of individuals within the
legal order of the Community and as concerns rights within the field of application of
Community law Is unsatisfactory, and the remedy to this inadequacy lies in the hands
of the Court.

Individual and group standing to challenge Community measures directly before
the Court(s) through the means of Article 230 TEC is, and has been, extremely
restrictive. The conditions created by the Court of Justice to satisfy the Treaty
requirements of being 'individually and directly concerned' are such that Individual
plaintiffs or groups representing individuals are for the most part shut out from direct
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challenges before the European Court.107 This situation is particularly grave when the
challenges in question concern alleged violations of human rights by Community
institutions or by Member States operating on behalf of the Community.

The Court has indicated in its jurisprudence (such as in the Greenpeace Case) that
individuals may always seek a remedy before national courts which may, or in
prescribed circumstances must, make a reference to the European Court of Justice
under Article 2 34. But the expansion and complexity of Community governance has
demonstrated that the complementarity of Articles 230 and 2 3 4 is no longer assured.
The rules of standing before national courts may defeat meritorious plaintiffs without
the case ever reaching the European Court of Justice. Likewise, there is no guarantee
that national courts will always make a preliminary reference.

As a result, the issue of access to Justice in the field of human rights requires review
both by the Court itself and by the Community legislator.

Specifically, consideration should be given to the following measures:
1. The Court should revisit its jurisprudence on Article 230 with a view to

facilitating the standing of individuals and public interest groups alleging the
violation of fundamental human rights. Articles 6 and 13 of the European
Convention on Human Rights should guide such jurisprudence. Specifically,
access to the ECJ should always be available where no other guaranteed judicial
route is available before national courts or where national courts have refused to
make a reference.

2. The Court should also revisit its jurisprudence and, if necessary, request a
revision of its Statute, in order to facilitate intervention by recognized public
interest groups. The current automatic right of intervention of Member States
must be balanced by a right of intervention by other public groups which may
better inform the Court of sensitive societal concerns in the field of human rights.

3. Within the sphere of application of Community law, rules of standing before
national courts should be amended to allow recognized non-governmental
organizations to initiate cases. The Community has already pioneered such a
scheme in the field of consumer protection and the same principle should be
extended to human rights more generally.

4. Access to justice Is often defeated by lack of the resources required to bring
meritorious cases or test cases even where procedurally such action would be
possible. The Directorate-General for Human Rights should be authorized to
oversee an adequate legal aid scheme to facilitate the funding of meritorious cases
in the field of human rights. Since such cases might be directed at the Commission
itself, independent intermediaries must also be found to oversee the allocation of
such funding without, however, having their hands tied by conflict of interest

There is reason to be concerned by the dangers caused by refusal of national courts to
make references in the field of human rights on the basis of Article 234, especially

107 Hariow. 'Access to Justice as a Human Right. The European Convention and the European Union', in
Alston, supra note 10.
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when the issue concerns an alleged violation by a Member State within the sphere of
application of Community law. At present, the only remedy available to the individual
is to lodge a complaint with the Commission in the hope that it will take the matter up
through negotiation, and eventually by commencing proceedings under Article 226.
This is an unsatisfactory situation, both practically and symbolically. In meritorious
cases individuals should have access to courts without the sanction of those they may
be complaining about.

In effect, there should be recognition in the procedural field of the same principle
which animated the Court substantively in Its Francovich jurisprudence. In relation to
matters which concern a Community violation, it has already been proposed that the
European Court of Justice should revisit its jurisprudence relating to Article 230. But
this would not help vis-d-vis Member States.

What is needed is a Treaty amendment to Article 227 which would allow in such
cases for recognized public interest groups to bring an action before the European
Court of Justice — although only after the Commission Itself declines to do so. The
merit of this proposal lies not only in enhancing the judicial protection of human
rights within the Community legal order, but also in preventing Member States
having to defend before the European Court of Human Rights measures adopted on
behalf of the Community without the latter having the right to defend itself.

13 The European Human Rights Monitoring Agency
Monitoring is an indispensable element in any human rights strategy. Systematic,
reliable and focused information is the starting point for a clear understanding of the
nature, extent and location of the problems which exist and for the identification of
possible solutions. It is also a necessary element in any strategy to gamer the support
of civil society and the community at large for measures to promote and protect the
human rights of vulnerable groups. The transnational dimension of many human
rights challenges, combined with the need to facilitate coordinated responses within
the Union, demand that a general monitoring function be performed by the
Community. The principal need is to produce an Annual Survey of Human Rights
within the EU which would be factual, objective and designed to facilitate informed
policy-making. But it must be emphasized that Community-level monitoring is
separate from policy-making, policy implementation and enforcement Those func-
tions would not be entrusted to the Agency.

Indeed there is no assumption that any form of Community-level action need
necessarily follow from the results of the monitoring process. In egregious cases and
where a matter is within Community competence, the Community would be expected
and even required to react to the reports provided to it by the Monitoring Agency. But
it will often be the case that the specific measures to be taken will either fall outside the
fields of competence of the Community, or would, in any event, be more effectively
taken at the national level. Thus, in various ways, we consider that the principle of
subsidiarity is again fully compatible with the proposed policy initiative.
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It is proposed either that a separate Monitoring Agency be created or that the
jurisdiction of the Vienna Monitoring Centre on Racism and Xenophobia should be
enhanced so as to make it into a fully-fledged agency with monitoring responsibility
over all human rights in the field of Community law. The latter proposal is put forward
because it seems likely to be more politically palatable and less administratively
challenging than the creation of an entirely new agency. That option should,
however, be pursued if it is more acceptable to Member States. The remainder of this
analysis focuses on the Vienna option.

The same logic which justified the establishment of the Vienna Centre, the same
legal basis which underpins that initiative, and the same manner of functioning all
apply equally to the proposed expanded agency. For those reasons it is highly
instructive to review some of the principal elements cited in the Preamble to the
Regulation setting up the current Centre.

(1) Whereas the Community must respect fundamental rights In formulating and applying Its
policies and the legal acts which It adopts; whereas. In particular, compliance with human
rights constitutes a condition of the legality of Community acts;

This first paragraph restates, in an admirably succinct manner, much of the approach
that is called for earlier in this article.

(2) Whereas the collection and analysis of ob)ective, reliable and comparable information on
the phenomena of racism, xenophobia and anti-Semitism are therefore necessary at
Community level to provide full information to the Community on those phenomena so as to
enable the Community to meet its obligation to respect fundamental rights and to enable it to
take account of them In formulating and applying whatever policies and acts It adopts in Its
sphere of competence;

The importance of monitoring is thus acknowledged, although it is not apparent that
the phenomena mentioned are fundamentally different in nature from many of the
broader human rights concerns with which our present article is also concerned.

(14) Whereas in order to carry out this task of collecting and analysing information on racism,
xenophobia and anti-Semitism as well and as Independently as possible and in order to
maintain close links with the Council of Europe, It is necessary to establish an autonomous
body, the European Centre on Racism and Xenophobia (Centre), at Community level with its
own legal personality;

(20) Whereas, In order to enhance Co-operation and avoid overlap or duplication of work, the
tasks assigned to the Centre pre-suppose close links with the Council of Europe, which has
considerable experience in this field, as well as Co-operation with other organizations in the
Member States and International organizations which are competent in the fields related to the
phenomena of racism and xenophobia;

(23) Whereas the Centre must enjoy maximum autonomy In the performance of its tasks;

These three paragraphs underscore the importance of independence which is a
necessary element in any effective and authentic human rights institution, while at



An 'Ever Closer Union' In Need of a Human Rights Policy 713

the same time noting the need for close collaboration with other relevant human
rights bodies — especially, in this Instance, the Council of Europe.

(15) Whereas the phenomena of racism, xenophobia and anti-Semitism involve many
complex, closely Interwoven aspects which are difficult to separate; whereas, as a result, the
Centre must be gtven the overall task of collecting and analysing Information concerning
several of the Community's spheres of activity; whereas the Centre's task will concentrate on
areas In which sound knowledge of those problems Is particularly necessary for the
Community In its activities;

The analysis reflected in this paragraph is particularly apposite to the broader
human rights focus since it highlights the impossibility of artificially separating those
issues which fall directly within the Community's competence and those which do
not. But rather than drawing the conclusion that the Community should thus have no
role, it draws the far more logical and acceptable conclusion that, while all relevant
information must be collected, particular emphasis must be given to matters which
are of relevance to the Community.

(16) Whereas racism and xenophobia are phenomena which manifest themselves at all levels
within the Community: local, regional, national and Community, and therefore the
Information which Is collected and analysed at Community level can also be useful to the
Member States' authorities In formulating and applying measures at local, regional and
national level In their own spheres of competence;

(17) Whereas therefore the Centre will make the results of Its work available to both the
Community and the Member States;

These paragraphs reinforce the earlier one by noting that there is no question of
excluding any particular levels within society from the remit of the Centre and
emphasizing, as we also do, that action at the level of the Community itself will often
be unnecessary. This, in turn, in no way limits the role of the Community in making
the relevant information available to other levels of government to facilitate their
policy-making endeavours.

(18) Whereas, In the Member States, there are numerous outstanding organizations which
study racism and xenophobia;
(19) Whereas the co-ordination of research and the creation of a network of organizations will
enhance the usefulness and effectiveness of such work;

These paragraphs recognize the essential role of non-governmental organizations in
this field and foreshadow a strong cooperative and networking approach between
them and the Centre.

The rationale offered by these preambular paragraphs for establishing a European
Monitoring Centre on Racism and Xenophobia is entirely compelling.108 What is not
compelling, from a broader perspective, is to limit the focus of such a centre
exclusively to racism and xenophobia. Both constitutionally and pragmatically the
same rationale that has been developed in relation to those issues can and should be

1CB See Gearty. The Internal and External "Other" in the Union Legal Order: Racism, Religious Intolerance
and Xenophobia In Europe', In Alston, supra note 10.
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extended to the entire area of human rights coming within the field of application of
Community law. The same complexity, the same need for multi-level action, and the
same need for autonomy and independent legal personality all apply equally to the
broader focus on human rights with which this article is concerned. This is reinforced
by the new commitments in the Treaty of Amsterdam to respect human rights and to
combat all forms of discrimination. In terms of the legal basis for such an initiative,
there would appear to be no doubt that it is sufficient.109

The European Council should thus make a Statement confirming its overall
commitment to ensuring effective action to promote respect for human rights by
recognizing that a monitoring mechanism is not only a desirable, but also an
essential, Community contribution. Accordingly, the objectives of the existing Centre
should be expanded and adapted to enable it to perform the necessary tasks.

The new Vienna Human Rights Monitoring Agency should be given a set of
objectives which would closely follow those that apply in the case of the existing
Centre. In order to give a clear sense of what is involved, the following model is
proposed.
1. The prime objective of the Vienna Agency shall be to provide the Community and

its Member States reliable and comparable data at European level on respect for
human rights in the Community in order to help them when they take measures
or formulate courses of action within their respective spheres of competence.

2. The Agency will study the various aspects of human rights and their abuses and
examine examples of good practice in dealing with such abuses. To these ends, in
order to accomplish its tasks, the Agency shall:

a. collect, record and analyse information and data, including data
resulting from scientific research communicated to it by research
centres, Member States, Community institutions, international
organizations and non-governmental organizations;

b. build up cooperation among the suppliers of information and develop a
policy for concerted use of their databases in order to foster, where
appropriate at the request of the European Parliament, the Council or
the Commission, wide distribution of their information;

c. carry out scientific research and surveys, preparatory studies and
feasibility studies, where appropriate, at the request of the European
Parliament, the Council or the Commission. In doing so, the Centre shall
take account of already existing studies and other activities (confer-
ences, seminars, ongoing research, publications) in order to avoid
duplication and guarantee the best possible use of resources. It shall also

101 As Professor Gaja notes: 'Opinion 2/94 does not appear to Imply that the Treaty [would need to] be
amended In order to establish within the European Community a monitoring system concerning the
respect of human rights by Community Institutions and by Member States within the scope of
Community law.' Gaja, 'New Instruments and Institutions for Enhancing the Protection of Human
Rights in Europe?', in Alston, supra note 10.
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organize meetings of experts and, whenever necessary, set up ad hoc
working parties;

d. set up documentation resources open to the public, encourage the
promotion of information activities and stimulate scientific research;

e. formulate conclusions and opinions for the Community and its Member
States;

f. develop methods to improve the comparability, objectivity and reliabil-
ity of data at Community level by establishing indicators and criteria
that will improve the consistency of Information;

g. publish an annual report on the situation of human rights within the
sphere of application of Community law, highlighting examples of good
practice, as well as on the Centre's own activities;

h. establish and coordinate a European Human Rights Information
Network consisting of the Centre's own units, which shall cooperate
with national university research centres, non-governmental organiza-
tions and specialist centres set up by organizations in the Member States
or international organizations;

i. facilitate and encourage the organization of regular round table
discussions or meetings of other existing standing advisory bodies
within the Member States, with the participation of the social partners,
research centres and representatives of competent public authorities
and other persons or bodies involved in dealing with human rights.

In a similar manner, the organizational arrangements, management structure and
budgetary accountability of the new Agency could also be adapted from those of the
existing Centre. The most important function of the Monitoring Agency would be the
preparation of an Annual Survey of Human Rights within the EU. This Survey would
be forwarded to the Commission and the Parliament for consideration, as well as to
the Member States for information.

Finally, it should again be made clear what is not envisaged in calling for the
establishment of such a Monitoring Agency. It will not be a policy-making body. It will
not be responsible for implementing any human rights policies. It will have no
enforcement powers. And it will not address itself solely to the institutions of the
Community. Indeed its keys partners will be Member States and the broader network
of social partners, research centres, public authorities, and groups with expertise in
the human rights field.

14 Selected Issues
Most of this article has been devoted to consideration of the procedural and
institutional reforms or innovations which would be required in order to sustain and
drive a more coherent, comprehensive and effective human rights policy on the part of
the EU. The principal exception concerns certain aspects of external policy which have
been considered in greater depth. In the section that follows, brief consideration is
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given to some of the key concerns that have arisen in the course of the broader
examination of EU policy in relation to a few selected issues of concern. It must be
emphasized, however, that this listing is highly selective and does not necessarily
reflect the overall importance of the issues selected or the lesser importance of issues
not dealt with here, such as racism and xenophobia, which are clearly of particular
importance in the current climate, hi relation to those and many other issues, the
reader is advised to consult the specialist studies that have been drawn up and are
published elsewhere.110 Moreover, even those studies are by no means comprehensive
and many areas of Importance remain to be dealt with in other contexts.

A European Citizenship"1

Currently, the limited number of rights mentioned in the Citizenship chapter (Part
Two of the TEC) are not sufficient to meet the gravity of the concept of European
Citizenship. We focus here on just two dimensions of that issue — freedom of
movement and transparency.

1 Free Movement

Free movement is among the most visible privileges which are attached to European
citizenship. The implementation of this right is still far from complete. In order to
promote awareness of existing rights, the current piecemeal legislation on free
movement and accompanying rights should be replaced by a common framework on
the 'legal status of European citizens and their families', in which differentiation
between 'privileged' (economically active) and 'non-privileged' European citizens
should be kept to a minimum Further, the Institutions of the Union should complete
the measures proposed by the Commission on 1 July 1998 in response to the March
1997 'Report of the High Level Panel on Free Movement of People', chaired by Simone
Veil, and continue to examine other measures in response to the more than 80
recommendations made by the Panel.

2 Transparent

Transparency affects the quality of citizens as political beings. Without effective
transparency, political responsibility, political control and the true exercise of political
rights and duties are all inhibited or Impaired, hi order to achieve the necessary degree
of transparency, the Community's enhanced freedom of information policy, reflected
in Article 255 TEC, is not sufficient in itself. This aspect is developed further below.112

B Equality and Non-discrimination

The Community's commitment to the principle of non-discrimination and the

110 See Alston, supra note 10.
111 See generally O'Leary, The Relationship between Community attoenshlp and the Protection of

Fundamental Rights In Community Law'. 32 Common Market Law Review (199 5) 519; NeussL 'European
nHrmship and Human Rights: An Interactive European Concept'. 24 Legal Issues of European Integration
(1997) 47; and M. La Torre (ed.). European Citizenship: An Institutional Challenge (1998).

11J See tort accompanying note 126 below.
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promotion of equality is long-standing and increasingly deep rooted. The principle of
equality is a fundamental principle of Community law, which binds not only the
Community in all of its activities but also the Member States in relation to all of their
activities which fall within the scope of Community law. The inclusion of Article 13 in
the TEC following Amsterdam, which provides for measures 'to combat discrimi-
nation based on sex, racial or ethnic origin, religion or belief, disability, age or sexual
orientation', provides the occasion for sustained reflection on the most effective means
by which to achieve its objectives. In the longer term, consideration should be given to
the reinforcement of this provision through the addition of a general equal treatment
provision in Article 3 of the TEC which would go beyond gender to cover all of the
prohibited grounds of discrimination.

In the medium term, consideration should be given to the adoption of a Directive
covering non-discrimination and equal treatment in relation to all of the grounds
mentioned in Article 13. Such a Directive could be based on Articles 13 and 137
(working conditions) and, if necessary, Article 308 TEC.1" The aim would be to
mirror the provisions of the existing Directive 76/207 on gender, but with additional
provisions designed to ban harassment in the workplace along with the provision of
an accompanying right to an effective remedy, and to require employers to monitor
the composition of the workforce in terms of gender, race and disability to establish a
workplace equal opportunities policy.

In seeking to mainstream these policies, the Commission Directorate-General with
responsibility for human rights could either supplement or replace the existing
inter-service groups dealing with issues such as disability and race.

In relation to sex equality, consideration should also be given to adoption by the
Community of the Council of Europe's notion of 'parity democracy' in relation to the
fair representation of women in the workplace and to the adoption of provisions to
make the equal pay principle effective, especially after the Amsterdam Treaty's
amendment to Article 141.

Discrimination based on sexual orientation continues to be widespread and should be
more systematically addressed through a Commission action plan and the develop-
ment of a draft directive on equal treatment114

Protection of the rights of members of minority groups should also become a more
prominent focus of the Union's policies, both internally and externally.

EU policy towards persons with disabilities should reflect a human rights-based
approach which aims to eliminate barriers to full participation and equal opportun-
ities within society. In this respect, the move away from an approach which aims to
eliminate discrimination towards an active approach which promotes measures to
support participation and equal opportunities is especially important. This is also one

111 See generally Barnard. 'Gender Equality In the EU: A Balance Sheet', In Alston, supra note 10.
1M See International Lesbian and Gay Association — Europe, Equality for Lesbians and Gay Mem A Relevant

Issue in the Civil and Social Dialogue (1998): and the 'nine point Community Action Plan', which was
proposed In 199 3 but has not subsequently been given much attention. Clapham and Wdler, 'A Call for a
Nine Point Community Action Plan to Combat Discrimination against Lesbians and Gay Men', in K.
Waaldljk and A. Clapham (eds). Homosexuality: A European Community Issue (1993) 395.
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of the areas in which appropriate policies must be pursued within mainstream policy-
making across a very wide range of issues and not simply confined to those areas of
direct and obvious concern to persons with disabilities.115

C Immigration and Asylum

1 Asylum-seekers

The treatment of asylum-seekers is a key component of human rights policy. Yet it has
been a matter of particular political controversy within the Member States of the
Union and an issue in relation to which accepted international human rights
standards, which are clearly binding on the EU, appear to be most at risk.116 Recent
reports have concluded that EU countries: apply widely differing interpretations in
implementing common asylum measures, have adopted very different approaches to
third country cases, provide Inadequate safeguards to protect the obligation to ensure
non-refoulement, have applied different interpretations of who constitutes a refugee,
and have not always complied with common EU rules.117 Counter measures such as
that to establish 'cities of refuge' for persecuted writers are important, but much more
needs to be done.118

Efforts to coordinate national asylum policies within the EU have been under way
since 1990 and the entry into force of the Dublin Convention on determining the
Member State of the European Union responsible for determining an asylum
application entered into force in September 1997. Once the Amsterdam Treaty comes
into effect. Article 63 TEC gives the Community five years within which to adopt a
detailed set of measures on asylum. In Implementing this mandate it is essential that
full account be taken of the human rights provisions of the Treaty and that the
exercise is not governed solely by considerations of migration management. In order
to give effect to its obligations to provide protection, rather than yield to short-sighted
pressures to promote exclusion, the EU should seek to ensure that the following key
elements inform a communltarized asylum policy which should be implemented in
national systems.

There should be a coherent and comprehensive policy, encompassing all key
elements of the asylum system, to be implemented by the Member States. It should
Include fair procedures, based on common standards which are in full conformity
with the provisions of the 1951 Geneva Convention relating to the Status of Refugees
and its 1967 Protocol, Including in relation to the granting of asylum In situations of

" ' S e e generally Quinn, The Human Rights of People with Disabilities under EU Law'. In Alston, supra note
10.

116 Rudge, 'Challenges to Refugee Protection In the 21st Century. Reconciling State Interests with
International Responsibilities: Asylum In North America and Western Europe', 10 International Journal of
Refugee Law (1998) 7.

117 For example, S. Peers, Mind the Gap!: Ineffective Member Slate Implementation of European Union Asylum
Measures, (1998).

111 See Council of Europe, La Charte da villes refuges: Vn rtscau centre I'lntoUnmce, pour la protection its
ecrivains mauds et perstcuiis (1997).
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persecution by non-state agents.119 The next step should be to seek to adopt common
regimes designed to provide temporary protection in situations involving large-scale
influxes. In addition, a burden-sharing system should be developed in response to the
imbalance in numbers of asylum-seekers hosted by different Member States, and
similar policies in relation to reception facilities and other matters should be
promoted.

In Implementing the provisions of the Dublin Convention, procedures are needed
which respect the interest of the asylum-seeker, including border/admissibility
procedure? which allow the asylum-seeker to have his or her claim' individually
assessed on its merits by competent bodies (if necessary in third states). Policies should
also be developed to deal with the many persons who cannot immediately be sent back
to their country of origin and whose situation therefore needs to be regularized, at
least temporarily. Finally, more attention needs to be given to measures to integrate
refugees within the EU so that they are able to enjoy the full range of human rights
accorded to others resident within the Union.

The general commitment to respect for human rights of Article 6 TEU is completed,
here, by a specific reference to the Geneva Convention of 1951 and the Protocol of
1967 in Article 63(1) TEC. The institutions of the EU (and the European Court of
Justice under its new powers in this field) should be encouraged to give the utmost
importance to this reference. In future 'minimum standards' to be adopted under
Article 63(1), the Member States should be expressly instructed to respect the
standards of the Refugee Convention and of the European Convention on Human
Rights (Including the relevant case-law of the Strasbourg Court on Articles 6 and 8 of
the European Convention on Human Rights in the context of immigration).

2 Third Country Nationals

Once admitted to the territory of the EU, third country nationals constitute an
especially sensitive category of concern in human rights terms because of their
particular vulnerability. Two specific measures already proposed by the Commission
should be adopted. The first is the proposal for a Convention — or possibly a Directive
under Article 63 TEC as revised by the Amsterdam Treaty — on rules for the
admission of third country nationals. This deals not only with admission but also
includes a right to seek employment in other Member States. The second is a
Commission proposal for amending the Social Security Regulation 1408/71 so as to
extend the benefit of its rules to third country nationals. In any event, such an
extension may well be unavoidable as a result of the European Court of Human Rights
Judgment in the Gaygusuz case.120

More generally, beyond those two initiatives, progress should be made towards
equal treatment of third country nationals and European citizens — building on the
jurisprudence of the European Court of Justice as regards third country nationals

1 " Noll and Vedsted-Hansen, 'Non-Communitarians: Refugees and Asylum Policies'. In Alston, supra note
10.

110 European Court of Human Rights, Gaygusuz v. Austria, Judgment of 16 September 1996. Reports of
Judgements and Decisions 1996-TV.
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covered by a Community Agreement. The fragmented nature of those rights may be
an argument to extend them (a) to fields other than just conditions of employment and
social security; and (b) to nationals of countries beyond those covered by specific
agreements.

D Children

Issues relating to the well-being of children remain quintessentially within the
competence of the Member States. Nevertheless, the Increasing importance attached
to the concept of children's rights and the major role attributed by the international
community to the Convention on the Rights of the Child of 1989 (ratified not only by
every EU Member State but by every country in the world except for Somalia and the
United States), serve to underline the desirability of a greater EU sensibility in this area.
Two dimensions warrant particular consideration. The first is to explore the potential
to develop pilot projects and other initiatives designed to promote children's rights
within the context of EU development cooperation activities. The second is for the
Commission to ensure that all legislation it drafts is fully compatible with the
requirements of the Convention.121

E Transnational Corporations and Other Non-State Entities

The impact of private actors on the enjoyment of human rights is growing rapidly in a
global economy. Privatization, deregulation and the diminishing regulatory capac-
ities of national governments have all contributed to enhancing the importance of
corporations and other private entities in terms of human rights. However, existing
arrangements for monitoring compliance with human rights standards are ill-
equipped to respond to these developments. In response to growing corporate
awareness and increasing consumer pressure, there has been a significant expansion
in the number of voluntary codes of conduct and the like which have been adopted
within different business sectors. In principle, these developments are to be welcomed,
but they are insufficient They are not necessarily based squarely on international
standards, their monitoring is uneven, they are mostly overseen by the corporations
themselves, and they remain entirely optional.122

The EU needs to take the lead in exploring what further options exist in this regard.
In 1977 the Council adopted a Code of Conduct for businesses operating in South
Africa123 and in May 1998 it adopted an EU Code of Conduct on Arms Exports.124

111 See Save the Children. Towards an EU Human Rights Agenda for Children (1998).
122 Kammlnga, 'Holding Multinational Corporations Accountable for Human Rights Abuses: A Challenge

for the European Community'. In Alston, supra note 10.
1JI Code of Conduct for companies from the EC with subsidiaries, branches or representation In South Africa

as revised by the Ministers for Foreign Affairs of the 10 countries of the European Community and Spain
and Portugal, 1977. revised In 1985. Reprinted In Clapham. supra note 8, at 155. For an assessment see
M. Holland, The European Community and South Africa: European Political Co-operation Under Strain (1988)
74.

124 Council of the European Union. 2097th meeting. Brussels. 2 5 May 1998, Press Release 8687/98 (Presse
162). at 16.
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While there are significant differences in the scope and approach of these Codes, it is
difficult to accept as the last word a recent statement by the Commission to the effect
that existing Community law makes it impossible to develop a code of conduct to
oblige EU-based companies operating in third countries to observe human rights
norms.125 The Commission should evaluate existing voluntary codes of conduct and
prepare a study on the ways in which an official EU code of conduct for corporations
could be formulated, promoted and monitored. To the extent that changes in
Community law will be required, these should be clearly identified.

F New Information and Communications Technologies

As noted above in relation to citizenship, citizens need to be effectively informed,
directly and through the media and other appropriate sources of information.
Otherwise, the average citizen is unlikely to have a very clear idea of the types of
information to which he or she might be entitled to seek access by invoking the
freedom of information principle. The need for better information to raise people's
awareness of their rights was highlighted in the recommendations made in the Veil
Report. The permanent Dialogue with Citizens and Business, launched by the
Commission, is relevant in this regard, as is the Euro-Jus system for providing informal
legal advice at the national level in relation to the application of Community law. But
more sustained measures are needed.

The High-Level Expert Group established by the Commission to analyse the social
aspects of the information society recognized this fact in its 199 7 final policy report. It
called upon the EU to implement a democracy project designed to 'step up the
interaction between politicians and citizens and increase the latter's participation In
the political debate and decision-making' and to 'improve our understanding and the
transparency of the democratic process in both national and EU institutions'.126 Such
recommendations are all too easily misread as calling for technological fixes when in
fact the principal context in which they should be pursued is one based clearly on
respect for human rights.

The Directorate-General responsible for human rights could thus play a central role
in developing and implementing an active horizontal policy of transparency and
general democracy enhancement in the Information society. This should include the
creation for each Directorate-General and for the Commission as a whole of a standard
of transparency to be effectuated through creative use of the Internet and of all other
media forms.

Three other issues are important in this respect127 One is the need to tackle and

125 Letter of 14 November 1997 to the Chairman of the European Parliament's Committee on Foreign
Affairs, Security and Defence Policy.

126 Building the European Information Society For Us AIL Final Policy Report of the High-level Expert Group
(1997). at 61.

127 This analysis draws In particular on: P. Brophy and E. F. Halpln. 'Information Technology and Human
Rights: A Briefing Paper'. July 1998: and E. Sottas and B. Schonveld, The Beguiling Song of Technology:
A European Vision on Technology and Human Rights'. June 1998.
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effectively regulate the misuse of the new information technologies, while main-
taining a balance which adequately protects the right to freedom of expression and
freedom to impart and receive information. This applies especially in relation to the
debate over encryption. In this respect, the standards recognized 50 years ago in the
Universal Declaration of Human Rights remain entirely valid, but the policies through
which they can be upheld need to be constantly updated. As a key player in the field,
the EU has a particular responsibility to ensure that sight is never lost of the human
rights dimension of this issue. The second is the importance of seeking to make the
benefits of the new technologies more accessible to individuals and human rights
groups in developing countries. Existing disparities in access are dramatic and should
be explicitly addressed in EU development cooperation policies. The third is the need to
assist efforts to make human rights information more accessible, better structured and
better managed so as to reduce problems of information overload and to seek to
maximize the beneficial use which human rights groups can make of these
technologies. Again, the EU, and especially the Commission, have the resources,
competence and responsibility to fund and facilitate efforts in this regard.

G The Third Pillar

Under the Amsterdam Treaty, the Third Pillar has been significantly restructured.
Freedom of movement, immigration and related issues have been moved to the First
Pillar and what remains is a focus on 'police and judicial co-operation in criminal
matters'. The addition of trafficking in persons, offences against children and illicit
arms trafficking to existing concerns such as drugs, terrorism and organized crime
gives an indication of the principal areas of concern. While the objective stated in Title
VI is to 'provide citizens with a high level of safety within an area of freedom, security
and Justice', no specific mention is made of achieving these objectives within a
framework which fully respects the human rights of all, including non-citizens.
Proposals to subject activities taken within this framework, including the activities of
an expanded Europol (European Police Office), to review by the European Court of
Justice were not accepted by Member States at Amsterdam.

This development leaves a wide area of expanding EU cooperation within which
human rights guarantees are, to say the least, neither strong nor visible. The Union
must as a matter of urgency explore the means by which the operation of Europol and
similar semi-independent agencies (such as the Committee set up under the Customs
Information Convention) can be effectively monitored with respect to their human
rights performance. Access to the Court should also be assured in relation to any
future schemes of police and judicial cooperation.128

15 Conclusion
The many recommendations that emerge from this analysis are addressed to virtually

12* For a detailed analysis see Peers. 'Human Rights in the Context of the Third Pillar', in Alston, supra note
10.
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every actor within the EU structure. Some are narrow and uncontroversial, while
others are extensive and potentially far-reaching. Nevertheless, few of them are
startling, wholly original, or highly innovative. The explanation is both simple and
compelling. The principal shortcoming of the ElTs human rights policy Is not a lack of
novelty or grand gestures. It is a consistent reluctance to come to grips with some
basic home truths about the indivisibility of Internal and external human rights
policy, the need for a clear and unambiguous commitment at all levels, and the need
for effective political and bureaucratic structures to give effect to those commitments.
The various components of the recipe for achieving these objectives have been evident
for a number of years. Until these indispensable building blocks are put Into place by
the Member States and the institutions of the Union there will be little point in creating
grand new designs for their own sake.

Comments on this article are Invited on the EJIL's web site: <www.e)il.org>.


